ATTACHMENT 3.
Faculty Advisory Committee
Preliminary Report
This is a preliminary report pursuant to the referral to the committee by
the Chairman of the Faculty Senate, in consultation with the Faculty Senate
Steering Connnittee on July 6, 1983, of matters raised in the Faculty Senate
(FS 5/4/83) concerning regulations governing the grant or denial of tenure,
promotion or reappointment. As a preliminary report it is presented to the Faculty
Senate as information regarding the work of the committee as of August 17, 1983.
Part I.

Materials Examined

The governing text is the latest Faculty Manual, printed in 1978, as later
amended.
A.

Faculty Manual (1978}

The text on Tenure Regulations in the 1978 text (pp. 32-36) includes the
following provisions:
Tenure Regulations
The University of South Carolina generally adheres in
principle to the most recent standards of the American
Association of University Professors regarding the rights,
privileges, and benefits accorded faculty members. Where
University policies differ from those standards, the regulations stated herein, or as subsequently modified by the
University, shall apply.
It is the intent of the University to follow these regulations:
1.

New members of the faculty shall be informed at the
time of appointment of the tenure regulations applicable on the effective date of appointment. Changes
in tenure regulations shall not be applied retroactively, if disadvantageous to the faculty member.
Recormnendations relating to tenure or reappointment
made by deans or department chairmen shall be
accompanied by recommendations of tenured faculty
members of equal or higher rank in the department,
school or college concerned • • • • [Emphasis supplied.]

8.c. The non-reappointment of faculty during the
probationary period is a matter separate and distinct
from the establishment of cause for termination of
tenured faculty. Nothing in paragraph 8-a and b shall
be applicable to faculty serving in a probationary
period or faculty not eligible for tenure. A recommendation not to reappoint is made by the head of the
academic unit through channels to the Provost, who
reaches the final decision.
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B. Academic Grievance Procedures (1980)
The Academic Grievance Procedures were first introduced at the November 7,
1979, meeting of the Faculty Senate by the then Chairman of the Faculty Advisory
Committee, Professor Perry Ashley (Journalism).
There is no earlier counterpart
to such procedures in the Regulations and Policies of the 1978 text of the Faculty
Manual. Compare, however, the description of the Faculty Committee on Grievances,
FM at 17-18. The minutes indicate that he stated that "the document is a compilation of existing grievance procedures with a few minor exceptions" and that the
"proposal parallels closely the time limits and the procedural steps of the state's
grievance system." Only Part I dealing with non-tenured faculty was presented.
After discussion the proposal was recommitted to the Faculty Advisory Committee
for a new draft. These procedures were reintroduced by the Faculty Advisory
Committee "without any further proposals or new suggestions on procedure" and
passed as amended on February 6 by the Faculty Senate, February 20, 1980, and
approved by the Board of Trustees, June 1 , 1980. This text includes the following provisions:
UNIVERSITY OF SOUTH CAROLINA
ACADEMIC GRIEVANCE PROCEDURES
For grievances involving nortreappointment, denial of
tenure or denial · of promotion, see Section 1. For
grievances involving termination of a tenured faculty
member, see Section II • • • •
1.

Grievance Procedure for Nonreappointment or
Denial of Tenure or Promotion

If the grievance concerns nonreappointment, denial of
tenure or denial of promotion, the faculty member upon
receiving notice may seek relief by taking the steps
outlined below. . • •
1.

The first recourse of the faculty member shall be
to request an immediate oral explanation from his
or her administrative officer for the action taken
regarding nonreappointment or denial of tenure or
promotion.

2.

If the faculty member does not receive an oral
explanation or believes the oral explanation is
unsatisfactory, the faculty member may request
from the Dean of the College a written summary of
the evaluations and reasons advanced pertaining to
the faculty member's case upon which judgments were
made and action taken. The written request must be
submitted to the Dean within 7 days of notif ication of nonreappointment or denial of tenure or
promotion ....
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3.

[Review by President] The President may order a
review at any faculty or administrative level on the
grounds for reconsideration set forth by the
faculty member if the President believes the findings
of the review would substantially alter the basis
upon which the initial decision of nonreappointment
or denial of tenure or promotion was reached. The
President shall inform the faculty member in writing
of his decision and the reasons therefor. At the
same time the President will also inform the faculty
member of his or her right of review by the Faculty
Grievance Committee, including the name of the Chairman
of that Committee and the applicable review procedures.
The Presidential review, including any unit reviews,
must be completed within 20 days.

4.

If, after Presidential review, including any ordered
reconsiderations and reviews thereof, has been given,
a faculty member believes he has cause for grievance
he may petition the Faculty Grievance Committee for
consideration of the grievance. Such a petition must
be made in writing to the Chairman of the Faculty
Grievance Committee no later than 7 days from receipt
of the President's letter.
a.

The petition must be based on one or more of the
following allegations: inadequate consideration of
unit criteria, use of impermissible criteria, denial
of procedural due process or denial of academic
freedom .•••

b.

If the Faculty Grievance Committee finds that there
has been inadequate consideration of the unit
criteria, the use of impermissible criteria, denial
of procedural due process, or denial of academic
freedom, the Committee shall remand the case to the
faculty or administrative level at which the inadequacy
or denial occurred, and the evaluation of the
faculty member shall begin anew at that point.
The Committee shall send a statement of its
findings and decisions, including the reasons
therefor, to the faculty member, to the unit
or administrative officer involved, and to the
President. If, as a result of the ordered new
consideration, the decision is still nonreappointment or denial of tenure or promotion, the
level to which the case was remanded shall state
the reasons in writing to the faculty member
and to the committee. The faculty member may
appeal this decision to the Academic Affairs
Committee of the Board of Trustees, in consultation with the Faulty Liaison Committee ••••
[Emphasis supplied throughout.]
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The Board of Trustees Statement of Policies on Faculty Grievances (Administration Draft August 26, 1980} as distributed to the Faculty O'S 8/29/80} states
that, "while denial of tenure artd promotion artd rtortreappointment decisions are not
mandatory subjects for these grievance procedures, the Board concludes that they
are proper subjects." [Emphasis supplied.]
Part II (Procedures for the Termination of Tenured Faculty), approved by
the Faculty Senate on October 1, 1980, is not the subject of this report.
C.

Tenure Regulations (revised 1981)

At the General Faculty Meeting of April 1 , 1 81 the then Chairman of
the Faculty Advisory Committee, Professor John Kimmey (English), introduced for
approval a revision of the Tenure Regulations (see FM at 32-36). The minutes
indicate the following:
Professor Kimmey also submitted for approval a rev1s1on
of the University's terture regulations as contained on pp.
32-35 of the Faculty Manual. He stressed that these changes
were necessary in order to bring the regulations up to date
and did not introduce any new elemertts, but he focused on
the part dealing with the grievance rights of probationary
faculty. He observed that the policy of not having a
grievance route for probationary personnel is neither new
or unusual; state and federal agencies follow this practice.
Secondly, his committee thinks that there is a distinction
between nonreappointment of probationary faculty and the
denial of tenure and that this distinction ought to be
maintained. Appointments for probationers are made for oneyear periods, while tenure normally means permanent appointment. Non-reappointment in probationary cases may be made
for a number of reasons and not necessarily reflecting on
the service or competency of the teacher or scholar. Thirdly,
the committee did discuss a number of possible bases on
which probationary faculty might grieve, but did not consider
any of them sufficiently compelling. Two of the most prominent reasons were procedural error and academic grievance.
The first can be handled more expeditiously by the administration employing established procedure. The second reason
can be handled more judiciously by the tenured faculty which
must recommend reappointment or its denial. Fourthly, it is
precisely this mandated involvement of the tenure faculty
which guarantees the faculty member fair treatment and
prevents arbitrary and capricious acts by administrators.
Professor Abernathy, Government and International Studies,
strongly supporting the motion of the Faculty Advisory
Committee, suggested that there was room for one improvement and moved the insertion of the clause "with the
exception of a claim of denial of academic freedom" into
section 4 under nonreappointment during the probationary
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period. His motion was seconded by Professor Moore,
Government and International Studies, who pointed out that
the faculty itself could aouse academic freedom just as
the administration, the Board of Trustees, or any conceivable
outside pressure group. Professor Bradley, Nursing,
desired to know whether there is a legal definition of
academic freedom, and upon hearing that there is none,
the concept actually constantly being defined by the
courts, Professor Moore stressed that there are general
priniciples of academic freedom as defined by the American
Association of University Professors and that the University
according to the Faculty Manual generally adheres to the
guidelines laid down by AAUP. Professor Abernathy's
amendment was adopted.
Professor Smith, History, inquired whether probationary
faculty would continue to have the right to grieve on
matters other than nonreappointement during the probationary
period and was assured by President Holderman that this
is so. The motion by the Faculty Advisory Committee
was then adopted.
These new Tenure Regulations, as amended and adopted by the Faculty Senate
were passed by the Board of Trustees on May 7, 1981. The new text includes
the following provisions:
PROPOSED TENURE REGULATIONS APPROVED
BY FACULTY APRIL 15, 1981
(Revision of the Faculty Manual, pp. 32-35)

It is the intent of the University to follow these regulations:
1.

New members of the faculty will be informed in the
offer of appointment of the tenure and reappointment
regulations applicable to the position. Any changes
in these regulations prior to the effective date of
the appointment will be communicated to, and receipt
acknowledged by, the new faculty member in writing
and made a part of the faculty member's official record.
Recommendations to grant or deny tenure or reappointment
are made by the tenured faculty of equal or higher rank
in the unit and are accompanied by assessments of the
candidate(s) from the department Chairman and Dean to
the Provost ..•• [Emphasis supplied.}
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3.

[Extends maximum probationary period for appointment at
rank of associate prof es.s.or or professor to six years
at u.s.c.]

4.

Within the probationary period, all faculty appointments
are on an annual basis. Written notice will be given
each year of reappointment or non-reappointment for the
following year. If an appointment is not to be renewed,
adequate notice will be given ••••
Non-reappointment during the probationary period is
different from a decision of nonreappointment in
conjunction with a denial of tenure in the penultimate
year of the maximum probationary period and as such,
with the exception of a claim of denial of academic
freedom, does not constitute grounds for a grievance
under the Academic Grievance Procedures.

5•

Non-reappointment in conjunction with denial of tenure
in the penultimate year may be grounds for a grievance
under the Academic Grievance Procedures. XEmphasis
supplied.]
6.

Termination or non-reappointment is not grounds for a
grievance under the Academic Grievance Procedures.
Part II.
A.

Observations

The Next Faculty Manual

The next edition of the Faculty Manual should bring the documents on
appointment, the grant or denial of tenure, promotion or reappointment, and
grievances into clearer focus. To the extent possible, the Faculty Manual
should be the governing text without necessary resort to the minutes of past
General Faculty or Faculty Senate Meetings or extended knowledge of custom
in order to get a reasonably clear understanding of the matters covered.
To this end and to the extent necessary or useful, regulations and policies
regarding the grant or denial of reappointment should be stated separately
from matters regarding the grant or denial of tenure or promotion. Note, for
example, where the several texts examined make blanket reference to such matters.
Note also that the 1981 revision makes specific mention of the involvement
of appropriate tenured faculty in the decision to grant or deny tenure, promotion
or reappointment. The 1981 language may be thought clearer and more blunt than
that in the 1978 Faculty Manual. Even so, no university-wide procedure governing
the involvement of appropriate tenured faculty is prescribed for the decision
to grant or deny reappointment. Greater formality may be desirable.
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B.

Questions Presented
1.

Retroactivity

The expressly stated protection against the retroactive application of
changes in Tenure Regulations if disadvantageous to the faculty member (FM-32)
was not reapted in the 1981 revision. The almost same language, however, remains
in the statement on Amendments and Transition Provisions on the same page (FM-32)
and the omission seems of no consequence.
If the 198lrevision merely restated and clarified existing practices, no new
righs were created by its provisions, nor were any existing rights withdrawn.
The question, however, was raised at the recent Faculty Senate meeting (FS 5/4/83)
whether the 19 81 revised Tenure Regulations resulted in a retroactive withdrawal
of pre-existing rights of grievance on certain bases. The source argued for
these rights is the text on Academic Grievance Procedures (198Q) which prescribes
the grounds for grievance.
An unguided reader of this text alone might conclude
that the text created or recognized the right to grieve denial of reappointment
on the same grounds as those available in cases of denial of tenure or promotion.
Whatever one thinks of the clarity of the 1980 text on Academic Grievance Procedure this argument seems unsupported by practice in the University.
It has traditionally been understood that the inadequate consideration of
unit criteria or use of impermissible criteria normally cannot be put into issue
in cases of denial of reappointment. The text on Academic Grievance Procedure,
however, could express this understanding more clearly.
Common sense, moreover,
indicates that some denials of reappointment are motivated by the judgment that the
individual does not show adequate promise or progress to justify reappointment. If
the University chooses to or acts in such a way as to put such matters into issue,
even the probationary faculty member should have a means to correct inadequate or
improper judgments against him. By present practice, the avenue of redress is
through "administrative channels."
Denial of Academic Freedom is a conceded basis of grievance and need not be
discussed. The purported restriction of grievance to that sole ground except
in the penultimate year, however, merits further thought. Consider the
denial of procedural due process. The University must follow its own rules as well
as law generally. Thus, the failure to give timely notice or to consult appropriate
tenured faculty may prevent or delay the termination of probationary employment
even though the University need not be motivated by any judgment other than that
it is in the best interest of the University not to renew the appointment.
By
current practice, however, the probationary faculty members' means to correct
such procedural errors or defects is through administrative channels, largely
outside the Academic Grievance Procedures. Attention might be given to making
violations of procedural due process a basis of grievance in the event of denial
of reappointment.
In the case of persons appointed at the rank of associate professor or professor
who have exercised the option to extend their probationary status from a maximum of
4 to a maximum of 6 years (See GF 5/2/80), question arises as to whether the "extra"
years are to be treated as "penultimate years" for grievance purposes. A reasonable, though not necessarily generous solution, is that election of the longer
period does not enlarge the rights of non-tenured faculty under the Academic
Grievance Procedures.
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2.

Effect of Non-Retention on Grievance

The second question regards the effect of denial of reappointment when the
individual is in the process of being considered for tenure or promotion. Ideally
the University should have plenty of time to consider and act upon the decision not
to reappoint outside the period in which the particular individual is being considered for tenure or promotion. If so, the timely exercise of that decision
would avoid even the appearance of using denial of retention to circumvent or
abate the tenure procedures to which the individual is otherwise entitled. Such
would also avoid even the appearance of retaliatory non-reappointment, itself
an abuse of process and arguably protected against by law. Wherever possible the
University should avoid the appearance as well as the fact of impropriety.
The Tenure Regulations do not resolve the conflict that may arise when a
denial of reappointment occurs while an individual is in the process of being
considered for tenure. The instance reported to the Faculty Senate on May 4,
1983, is evidence of the practice of the Board of Trustees Academic Affairs
Committee that the denial of reappointment abates the tenure process. See
also the Annual Report of the Faculty Grievance Committee, item 2 (FS 5/4/83).
Permitting the individual, who has "gone up for tenure," but has subsequently
been notified of non-reappointment, to complete the tenure process including
grievance in the event of denial of tenure seems not unreasonable if it is manageable.
Presumably, grievances other than those involving the denial of tenure, promotion
or reappointment are not abated by notice of non-reappointment. The one year's
notice period which will usually be applicable should provide the time within which
to complete the grievance process. Not all grievances that are successfully maintained need result in a grant of tenure, although the grievance process may have
the mediating effect of having the University reconsider its option to deny reappointment.
This matter presents numerous "logistical" and other difficulties. If a
solution other than the current practice on a case by case basis is desired,
rules must be adopted that preserve access to Academic Grievance Procedures
without impairing administrative functions or inviting "going up for tenure" as
a mere shelter.
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