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Crews: The Mandate Rule

THE MANDATE RULE
Adam Crews”

The “mandate rule” is a staple of federal practice. When a federal
appellate court decides an appeal, a mandate issues. That mandate
transfers jurisdiction back to the inferior court and constrains the
inferior court on remand. As is often recited, an inferior court must
comply with and carry out the mandate’s letter and spirit in further
proceedings, and failure to do so is reversible on appeal or
correctable by mandamus.

The mandate rule has become a source of conflict, confusion, and
error in the federal circuit courts. Some courts treat the rule as
Jjurisdictional, while others treat it as a rule of sound practice. Some
courts have extended the rule from its judicial origins to
administrative law, thereby claiming the power to direct agency
proceedings on remand. Some courts substitute their own judgments
for the district court’s, defeating the mandate’s very purpose. And
some courts view enforcement of a mandate as an exception to the
ordinary rules for mandamus, while others insist that the traditional
requirements for the writ still apply.

This Article argues that these issues result from courts’ failures to
understand and to apply the mandate rule by reference to its statutory
origins. Federal circuit courts routinely recite and apply the rule as
if it is inherent to the judicial hierarchy or the powers of appellate
courts generally. That is mistaken. The mandate rule is, and always
has been, a statutory rule, and many of its nuances can be explained
by straightforward reference to the applicable but oft-overlooked
statutes. By losing sight of the rule’s statutory origins, courts have
created error and confusion by applying a doctrine without an
anchor in their actual source of authority.
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I. INTRODUCTION

At the end of a federal appeal, there is a mandate.! This is more than just
an abstraction (i.e., the “rule” or “holding” from the case) or a way to describe
the court’s decretal language (e.g., “affirmed” or “reversed and remanded”).
Instead, the mandate is a legally operative set of documents. At one time, the
mandate was a formal, stand-alone document that issued in the name of the

1. See FED. R. APP. P. 41; see also SUP. CT. R. 45. Although the Supreme Court does not
always issue a “formal mandate” in “a case on review from any court of the United States,” SUP. CT.
R. 45(3), a mandate will issue from the circuit court on remand, see FED. R. APP. P. 41(a).

2. “Decretal language’ is the portion of a court’s judgment or order that officially states
(“decrees’) what the court is ordering.” Jon O. Newman, Decretal Language: Last Words of an
Appellate Opinion, 70 BROOK. L. REV. 727, 727 (2005).
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President of the United States and commanded a lower court to take action.’
Today, the typical appellate mandate “consists of a certified copy of the
judgment, a copy of the court’s opinion, if any, and any direction about
costs.” Because these documents seem innocuous, courts sometimes refer
dismissively to the mandate’s issuance as a mere ministerial act.’ But the
mandate is critical. The mandate’s issuance officially returns jurisdiction over
a case to the inferior court.® And, under the so-called “mandate rule,” it
controls subsequent proceedings in the case and empowers the superior court
to coerce compliance.’

The mandate rule is a staple of federal practice.® From “its earliest days,”
the Supreme Court has “consistently held that an inferior court has no power
or authority to deviate from the mandate issued by an appellate court.” In its
most basic form, the mandate rule is the “doctrine that, after an appellate court
has remanded a case to a lower court, the lower court must follow the decision
that the appellate court has made in the case, unless new evidence or an
intervening change in the law dictates a different result.”!” Stated more
simply, the mandate rule provides that an inferior court is “bound to honor”

3. See, e.g., Hunter v. Martin, 18 Va. (4 Munf.) 1, 1-3 (1815) (reflecting the Supreme Court’s
formal mandate to the Supreme Court of Appeals of Virginia); cf. SUP. CT. R. 45(1) (“All process of
this Court issues in the name of the President of the United States.”).

4.  FED.R. Appr.P. 41(a).

5.  E.g., Finberg v. Sullivan, 658 F.2d 93, 96 n.5 (3d Cir. 1980).

6.  See, e.g., Price v. Dunn, 139 S. Ct. 1533, 1537 (2019) (Thomas, J., concurring in denial of
certiorari) (quoting Zaklama v. Mount Sinai Med. Ctr. 906 F.2d 645, 649 (11th Cir. 1990)) (“‘[A]
district court generally is without jurisdiction to rule in a case that is on appeal’—even after the court
has rendered a decision—‘until the mandate has issued.””); United States v. Wells, 766 F.2d 12, 19
(1st Cir. 1985) (explaining that “the district court lost its jurisdiction over the case and did not regain
jurisdiction until this court issued its mandate of affirmance”).

7. See, e.g., United States v. Bell, 5 F.3d 64, 66 (4th Cir. 1993) (citing United States v. Bell,
988 F.2d 247, 251 (1st Cir. 1993)) (explaining that the mandate rule “compels compliance on remand
with the dictates of a superior court”).

8.  See, e.g., id. at 66 (“Few legal precepts are as firmly established as the [mandate rule].”);
18B CHARLES ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER, FEDERAL PRACTICE AND
PROCEDURE § 4478.3, Westlaw (database updated Apr. 2021) [hereinafter WRIGHT & MILLER]
(footnotes omitted) (“Many cases illustrate the general rule that an appellate mandate binds a lower
court on remand, whether remand be from the Supreme Court or from a court of appeals.”). Although
this Article focuses on the federal mandate rule, many states have a comparable doctrine. See, e.g., L.
Ruth Fawcett Tr. v. Oil Producers, Inc. of Kan., 475 P.3d 1268, 127475 (Kan. Ct. App. 2020) (stating
that the mandate rule “demonstrates how our courts work when a higher court sends a case back to a
lower court”); Tilley v. Malvern Nat’l Bank, 590 S.W.3d 137, 141 (Ark. 2019) (citing Ingle v. Ark.
Dep’t of Human Servs., 449 S.W.3d 283, 287 (Ark. 2014)) (“[A] lower court is bound by the judgment
or decree of a higher court as law of the case and must carry the decision of the higher court into
execution pursuant to the mandate.”).

9.  Briggs v. Pa. R.R. Co., 334 U.S. 304, 306 (1948) (first citing Himely v. Rose, 9 U.S. (5
Cranch) 313, 314 (1809); then citing The Santa Maria, 23 U.S. (10 Wheat.) 431, 434 (1825); and then
citing Boyce’s Ex’rs v. Grundy, 34 U.S. (9 Pet.) 275, 287 (1835)).

10. Mandate Rule, BLACK’S LAW DICTIONARY (11th ed. 2019).
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the superior court’s mandate.'! This doctrine of obedience, some courts have
said, is “necessary to the operation of a hierarchical judicial system.”!?

The mandate rule really embodies several distinct rules about the effect
of a superior court’s decree and the remedies available if an inferior court fails
to implement that decree faithfully. The majority view is that the mandate rule
is subsidiary to (but a particularly strong form of) the law of the case
doctrine,'® which holds that a decision on a rule of law should generally
govern in subsequent stages of the same case.!* But the doctrine has
significant nuance. For instance, the mandate “is controlling as to matters
within its compass” but not “as to other issues.”'> Thus, “district courts are
not free to decide issues on remand that were previously decided either
expressly or by necessary implication on appeal,”'® but issues not decided by
the appellate court remain open on remand.!” The rule also generally prohibits
“reopening” any issue that “was ripe for review” on an initial appeal “but was
nonetheless foregone.”'® And it is well settled that a superior court can enforce

11.  WRIGHT & MILLER, supra note 8. See, e.g., Ins. Grp. Comm. v. Denver & Rio Grande W.
R.R. Co., 329 U.S. 607, 612 (1947) (“When matters are decided by an appellate court, its rulings,
unless reversed by it or a superior court, bind the lower court.”); Invention Submission Corp. v. Dudas,
413 F.3d 411, 414 (4th Cir. 2005) (“In general, once a case has been decided on appeal and a mandate
issued, the lower court may not deviate from that mandate but is required to give full effect to its
execution.”); Casey v. Planned Parenthood of Se. Pa., 14 F.3d 848, 856 (3d Cir. 1994) (stating that the
mandate rule “binds every court to honor rulings in the case by superior courts”).

12.  Mirchandani v. United States, 836 F.2d 1223, 1225 (9th Cir. 1988); see also Doe v. Chao,
511 F.3d 461, 465 (4th Cir. 2007) (explaining how the mandate rule supports the hierarchical judicial
system).

13.  See, e.g., In re Sanford Fork & Tool Co., 160 U.S. 247, 255 (1895) (“When a case has been
once decided by this court on appeal, and remanded to the circuit court, whatever was before this court,
and disposed of by its decree, is considered as finally settled. The circuit court is bound by the decree
as the law of the case, and must carry it into execution according to the mandate.”); Doe, 511 F.3d at
464-65 (quoting Invention Submission Corp., 413 F.3d at 414) (“The mandate rule is a ‘more powerful
version of the law of the case doctrine.””); United States v. Ben Zvi, 242 F.3d 89, 95 (2d Cir. 2001)
(citing United States v. Tenzer, 213 F.3d 34, 40 (2d Cir. 2000)) (referring to the mandate rule as one
of two subsidiary rules of the law of the case doctrine). But see, e.g., United States v. Thrasher, 483
F.3d 977, 982 (9th Cir. 2007) (quoting United States v. Cote, 51 F.3d 178, 181 (9th Cir. 1995)) (stating
that the mandate rule is “similar to, but broader than, the law of the case doctrine”).

14.  See, e.g., Musacchio v. United States, 577 U.S. 237, 244-45 (2016) (quoting Pepper v.
United States, 562 U.S. 476, 506 (2011)).

15. Sprague v. Ticonic Nat’l Bank, 307 U.S. 161, 168 (1939).

16. See, e.g., Mirchandani, 836 F.2d at 1225 (citing Liberty Mut. Ins. Co. v. EEOC, 691 F.2d
438, 441 (9th Cir. 1982)).

17.  See, e.g., Purdy v. Citizens First Bank (/n re Purdy), 870 F.3d 436, 442—43 (6th Cir. 2017)
(quoting United States v. Moored, 38 F.3d 1419, 1421 (6th Cir. 1994)) (stating that the “scope” of the
mandate may not “preclude” a district court from considering certain issues).

18.  Ben Zvi, 242 F.3d at 95; see also, e.g., Doe, 511 F.3d at 465 (quoting United States v.
Husband, 312 F.3d 247, 250 (7th Cir. 2002)).
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its mandate “either upon a new appeal . . . or by a writ of mandamus to execute
the mandate.”"”

For such an important facet of federal practice, the mandate rule is under-
explored and under-theorized. Although the Supreme Court has routinely
recited the rule’s basic tenets,?” it has never referred to the rule by name,?' and
only rarely speaks of the broader “law of the case” doctrine of which the
mandate rule is generally considered a part.?? For their parts, the federal circuit
courts often recite by rote that their mandates control; that district courts must
scrupulously enforce mandates; and that district courts must comply with both
the letter and spirit of a mandate.?> From these general principles, appellate
courts go about the business of assessing—and, where appropriate,
enforcing—compliance with their prior decrees.?*

In applying the mandate rule, courts rarely pause to reflect on the
doctrine’s origins.?> Although this point may seem academic, it ought to

19.  Sanford Fork & Tool, 160 U.S. at 255 (first citing Perkins v. Fourniquet, 55 U.S. (14 How.)
313, 314 (1852); then citing Ex parte Wash. & Georgetown R.R. Co., 140 U.S. 91, 95-96 (1891); and
then citing City Nat’l Bank v. Hunter, 152 U.S. 512, 51415 (1894)); see also, e.g., In re Conde Vidal,
818 F.3d 765, 767 (1st Cir. 2016) (“This court may employ mandamus jurisdiction when a district
court has misconstrued or otherwise failed to effectuate a mandate issued by this court.”); Vizcaino v.
U.S. Dist. Ct., 173 F.3d 713, 720 (9th Cir. 1999) (“[I]f the district court disregarded this court's
mandate, . . . mandamus is the appropriate remedy.”).

20. See, e.g., Sanford Fork & Tool, 160 U.S. at 255 (first citing Sibbald v. United States, 37
U.S. (12 Pet.) 488, 492 (1838); and then citing Tex. Pac. Ry. Co. v. Anderson, 149 U.S. 237, 242
(1893)) (stating that a circuit court “cannot vary” or “examine” a Supreme Court mandate, “or give
any other or further relief; or review it, even for apparent error, upon any matter decided on appeal; or
intermeddle with it, further than to settle so much as has been remanded”); Utah Pub. Serv. Comm’n
v. El Paso Nat. Gas Co., 395 U.S. 464, 467 (1969) (citing United States v. E. 1. du Pont de Nemours
& Co., 366 U.S. 316, 325 (1961)) (“No one, except this Court, has authority to alter or modify our
mandate.”).

21. AsofNovember 17,2021, a Westlaw Edge search for Supreme Court cases with the exact
phrase “mandate rule” yields just two results, neither of which reflect use in the context discussed
here.

22. See, e.g., Musacchio, 136 S. Ct. at 716; Pepper, 562 U.S. at 505-08; Christianson v. Colt
Indus. Operating Corp., 486 U.S. 800, 815-16 (1988) (quoting Arizona v. California, 460 U.S. 605,
618 (1983)) (“As most commonly defined, the doctrine [of the law of the case] posits that when a court
decides upon a rule of law, that decision should continue to govern the same isues in subsequent stages
of the same case.”); Messenger v. Anderson, 225 U.S. 436, 444 (1912) (first citing King v. West
Virginia, 216 U.S. 92, 100 (1910); then citing Remington v. Cent. Pac. R.R. Co., 198 U.S. 95, 100
(1905); and then citing Great W. Tel. Co. v. Burnham, 162 U.S. 339, 343 (1896)) (“[T]he phrase, ‘law
of the case,” as applied to the effect of previous orders on the later action of the court rendering them
in the same case, merely expresses the practice of courts generally to refuse to reopen what has been
decided . ...”).

23. See, e.g., U.S. Postal Serv. v. Postal Regul. Comm’n, 747 F.3d 906, 910 (D.C. Cir. 2014)
(quoting City of Cleveland v. FPC, 561 F.2d 344, 346 (D.C. Cir. 1977)) (explaining that a court subject
to a federal appellate court’s authority “is without power to do anything which is contrary to either the
letter or spirit of the mandate™); Doe, 511 F.3d at 464 (stating that a mandate must be “scrupulously
and fully carried out”); United States v. Bell, 988 F.2d 247, 251 (Ist Cir. 1993) (stating that the
mandate rule “generally require[es] conformity with the commands of a superior court on remand”).

24. See, e.g., United States v. Bell, 5 F.3d 64, 69 (4th Cir. 1993); cases cited supra note 23.

25. See, e.g., cases cited supra note 24.
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matter to courts, practitioners, and litigants. Doctrines do not come from
nowhere; they develop to solve particular problems.?® When courts apply a
doctrine reflexively to new areas without reflecting on its history and purpose,
the doctrine’s development can become decoupled from the problem it was
meant to solve.?” The mandate rule’s reflexive and unreflective application in
the federal circuit courts threatens to commit this error when several important
questions are left unexamined and unanswered.

First, what is the source of the superior court’s power? A mandate might
imply an obligation on the inferior court for any number of reasons. It could
be that a statute or rule determines the effect, i.e., that the mandate rule is a
legal directive rooted in some textual source of law. Or, it could be a necessary
corollary to the appellate court’s superiority in the federal judicial hierarchy.
But even then, the power can derive from any of several attributes of
superiority: the very nature of the hierarchical judicial system, whether under
Article III or statute; particular grants of appellate jurisdiction, with attendant
inherent or statutory power to defend judgments entered under those grants;
or particular grants of remedial power with respect to orders on review. These
distinctions matter for practical reasons; they determine where we should look
to know whether courts are applying the mandate rule correctly, and they
inform the extent to which the mandate rule is subject to revision via the
legislative process. For instance, if the mandate rule has a constitutional
dimension, that may circumscribe Congress’s power to alter or modify the
doctrine.

Second, what is the nature of the lower court’s obligation to comply? A
lower court may need to comply with a mandate for one of two reasons:
because the superior court’s decree is a lawful order calling for obedience, or
because the lower court is without power to do anything but obey. Stated
otherwise, the mandate rule could govern the inferior court’s resolution of a
dispute, or it could be a limit on the inferior court’s jurisdiction to resolve
certain issues. The federal circuit courts are split on the issue.?® But this, too,
matters for a practical reason: in federal court, a jurisdictional error with
respect to subject matter is not forfeitable or waivable, whereas other errors

26. Cf Emerson H. Tiller & Frank B. Cross, What is Legal Doctrine?, 100 Nw. U. L. REV.
517,531 (2006) (“For a lower court, legal doctrine is utilized to resolve the particular case in front of
that court,” and reviewing courts must then “consider more broadly the future effects of [the] decision
and doctrinal pronouncements.”).

27. Courts sometimes reach this realization too late, only after the doctrine has drifted far afield
from its basis. Cf,, e.g., Pac. Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 34 (1991) (Scalia, J., concurring
in judgment) (“[TThe concept of ‘fundamental fairness’ under the Fourteenth Amendment became
increasingly decoupled from the traditional historical approach.”); Angiotech Pharms., Inc. v. Lee,
191 F. Supp. 3d 509, 519 (E.D. Va. 2016) (questioning whether federal courts had decoupled Skidmore
deference from its justifications when applying it to the Patent and Trademark Office).

28. See, e.g., Thrasher, 483 F.3d at 982 (noting the circuit split); see discussion of jurisdiction
infra Section III.A.
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are.”> And what about state courts—can a Supreme Court mandate really
withdraw jurisdiction from the courts of a separate sovereign?

Third, what can a superior federal court lawfully require through a
mandate? The answer to the first two questions might inform a mandate’s
lawful scope. If the mandate rule has constitutional dimensions, superior
courts may have more leeway to shape their directives to inferior courts. But
if the rule has a statutory source, there may be a narrower set of lawful
directives that can issue. And what about when an appellate court isn’t even
looking at a lower court’s judgment, but at an administrative agency’s final
order? What can a federal court mandate to a body in another branch
altogether, and why?

This Article aims to address these questions and, in doing so, to offer
some clarity for the doctrine’s murkier points. Part I is descriptive; it explains
that the mandate rule emerged from an interpretation of statute and then traces
the rule’s statutory source from the First Judiciary Act to its modern successor,
28 U.S.C. § 2106, to provide context for discussing the doctrine’s current
state. Part III argues that the mandate rule is statutory alone, and that any
constitutional or sub-constitutional dimensions are beside the point. Part IV
identifies various ways in which courts have departed from the best reading
of the applicable statutes, thereby introducing conflict, confusion, or error to
the doctrine. Part IV also explains how a return to the statutory text resolves
these problems. Thus, this Article aims to address the three big questions
outlined above: Where does the doctrine come from? What obliges inferior
courts to comply and empowers superior courts to enforce compliance? And
what exactly can a mandate lawfully require?

II. A CONCISE STATUTORY HISTORY OF THE MANDATE RULE

To assess the mandate rule’s modern applications, one must first know
the doctrine’s source—that is, what source of law supplies the power to issue
a mandate, the obligation to obey it, and the remedies to enforce it? This Part
has two principal aims. First, it explains that the mandate rule is statutory and
emerged as a straightforward application of the First Judiciary Act.>° Second,
it traces the development of the pertinent federal statutes over time to explain
which statutes are the modern successors to the relevant provisions of the First
Judiciary Act that generated the doctrine in the first place.

29. E.g.,Hamer v. Neighborhood Hous. Servs. of Chi., 138 S. Ct. 13, 17 (2017).
30. An Act to Establish the Judicial Courts of the United States, ch. 20, 1 Stat. 73 (1789)
[hereinafter First Judiciary Act].
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A. The Mandate Rule’s Statutory Origin

Federal appellate courts routinely cite the mandate rule’s precepts by
reference to prior cases, which paints a picture of a doctrine inherited from
judicial practice alone.>! To be sure, a key aspect of our federal judicial
system, as inherited from the Anglo legal tradition, is that prior decisions are
evidence—perhaps even the best evidence—of the law.*? But that picture is
incomplete; although the modern federal appellate courts tend to rest on
precedent, the precedents rest on a statute.>

To see this statutory grounding, a good starting point is In re Sanford Fork
& Tool Co.>* which the Ninth Circuit has described as “the seminal case” on
the mandate rule.>> Sanford Fork states many of the mandate rule’s best
known features:

When a case has been once decided by this court on appeal, and
remanded to the circuit court, whatever was before this court, and
disposed of by its decree, is considered as finally settled. The circuit
court is bound by the decree as the law of the case, and must carry it
into execution according to the mandate. That court cannot vary it, or
examine it for any other purpose than execution; or give any other or
further relief; or review it, even for apparent error, upon any matter
decided on appeal; or intermeddle with it, further than to settle so
much as has been remanded.

Despite its age, the federal courts of appeals have relied on Sanford Fork as
authority for the mandate rule’s contents well into recent years.>’

Sanford Fork was before the Supreme Court on a petition for mandamus
to direct entry of a judgment in accordance with an earlier mandate.’® In
reciting the mandate rule’s components, the Supreme Court—like modern
federal appellate courts still tend to do—rested on its own precedents.?® In

31. See supra notes 2024 and accompanying text.

32. John Hanna, The Role of Precedent in Judicial Decision,2 VILL. L. REV. 367, 375 (1957).

33. See First Judiciary Act § 24.

34. Inre Sanford Fork & Tool Co., 160 U.S. 247 (1895).

35. United States v. Kellington, 217 F.3d 1084, 1093 (9th Cir. 2000).

36. Sanford Fork & Tool, 160 U.S. at 255 (first citing Sibbald v. United States, 37 U.S. (12
Pet.) 488, 491 (1838); and then citing Tex. & Pac. Ry. Co. v. Anderson, 149 U.S. 237 (1893)).

37. See, e.g., Deepwater Horizon v. BP Exploration & Production, Inc. (/In re Deepwater
Horizon), 928 F.3d 394, 398 (5th Cir. 2019) (quoting Sanford Fork & Tool, 160 U.S. at 256); Coudert
Bros. v. Dev. Specialists (/n re Coudert Bros.), 809 F.3d 94, 98 (2d Cir. 2015) (quoting Sanford Fork
& Tool, 160 U.S. at 255); see also United States v. Kennedy, 682 F.3d 244, 252 (3d Cir. 2012)
(referencing Sanford Fork & Tool, 160 U.S. at 255).

38. Sanford Fork & Tool, 160 U.S. at 248.

39. Id. at 255 (first citing Sibbald, 37 U.S. (12 Pet.) at 491; and then citing Tex. & Pac. Ry.
Co., 149 U.S. 237).
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particular, the Court relied on Sibbald v. United States for the proposition that
a lower court “cannot vary” a mandate “or examine it for any other purpose
than execution; or give any other or further relief, or review it, even for
apparent error, upon any matter decided on appeal; or intermeddle with it,
further than to settle so much as has been remanded.”*

For its part, Sibbald derived its rule from the First Judiciary Act.*!' Sibbald
began its analysis by discussing the First Judiciary Act’s express reference, at
section 24, to the Court’s “special mandate.”** And for the Court’s power to
enforce its “special mandate,” Sibbald cited the general writ power granted to
the Court under section 14 of the same statute.*’ But Sibbald was also not
writing on a blank slate; in discussing its own appellate power and the
conclusive effect of its own prior decisions, the Court relied on the seminal
case Martin v. Hunter’s Lessee.** And Martin, too, rested on the First
Judiciary Act, and in particular on the Court’s grant of power to review certain
state court judgments and the absence of any provision that authorized the
Court to revise its own judgments.*’

The quick lesson is this: from the early days, the Supreme Court’s
mandate rule evolved from the Court’s application of the First Judiciary Act.*®
That Act authorized the “special mandate”;*’ directed how the Court could
review judgments and direct execution of its decrees;*® made the Court’s
judgments conclusive because no provision authorized their further review;*
and supplied the writ power necessary to enforce the mandate.*® This suggests
that the Court never viewed the mandate rule as inherent or inevitable. The
mandate rule was instead a consequence of how the First Congress designed
the federal judicial system through statute. The mandate rule doctrine—from
the conclusiveness of the appellate decision to the authority to direct inferior
court compliance—depended on Congress.

40. Id.

41. Sibbald,37 U.S. (12 Pet.) at 492.

42. Id.

43. Id. at 492-93.

44. Id. at 492 (citing Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304, 355 (1816)).

45. Martin, 14 U.S. (1 Wheat.) at 352-55.

46. See, e.g., id.

47. First Judiciary Act § 24.

48. See Martin, 14 U.S. (1 Wheat.) at 351-52 (discussing First Judiciary Act § 25).

49. See id. at 355 (“A final judgment of this court is supposed to be conclusive upon the rights
which it decides, and no statute has provided any process by which this court can revise its own
judgments.”).

50. First Judiciary Act § 14.
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B.  The Evolution of Statutes Governing the Mandate

While the mandate rule persists as handed down by the Supreme Court
centuries ago,”! the First Judiciary Act does not.” If the rule derives from
statute, then where does it come from now? To answer that question, this
Section traces the evolution of the pertinent statutes over time, with attention
to how and why they changed.

1. The First Judiciary Act

Before jumping into the statutory history, it is helpful to set the stage by
considering the situation when the First Congress convened. “Unlike the state
constitutions, which often discussed the structure of courts in some detail, the
federal Constitution was quite laconic on the subject.””* The Constitution
merely provided for “one supreme Court™* exercising narrow “original
Jurisdiction,” with the option for Congress to “ordain and establish” other
“inferior Courts . . . from time to time.”>® Thus, “Congress could have
dispensed with any lower federal courts,” leaving state courts with “original
jurisdiction over all but a few federal issues.”’ Moreover, the Constitution
gave the Supreme Court “rather few constitutional tools to keep its underlings
in line,” and in particular it afforded “little inherent power to punish
insubordinate deputies or reward loyal ones.”® To the extent lower federal
courts would exist, it was up to Congress to define much of the relationship
among the courts.”

Given this constitutional backdrop, Congress faced several decisions
about the roles of different courts when creating a hierarchical judicial system.
Some of those decisions persist to today: although the exercise of federal
judicial power is vested in all Article III courts that Congress establishes,*
various statutes and rules divvy up particular judicial functions between the
different courts.®! There are certain things that generally only district courts

51. See supra Section ILA.

52.  See the discussion of statutory evolution infra Subsection I1.B.2.

53.  LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN LAW 142 (2d ed. 1985).

54. U.S.CONST. art. I, § 1.

55. Id. §2,cl.2.

56. Id.§1.

57. FRIEDMAN, supra note 53, at 142.

58. AKHIL REED AMAR, AMERICA’S CONSTITUTION: A BIOGRAPHY 209 (2005).

59. Seeid. at 209, 213-16.

60. U.S.CONST. art. ITL, § 1.

61. Compare, e.g., 28 U.S.C. § 1331 (generally granting to “district courts” the “original
jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States”),
with, e.g., id. § 2342 (granting “exclusive jurisdiction” over certain cases to the “court of appeals”);
see also, e.g., Alison L. LaCroix, The New Wheel in the Federal Machine: From Sovereignty to

https://scholarcommons.sc.edu/sclr/vol73/iss2/5
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do, like find facts.®> But district courts also wield the power to enter final
judgments,® which officially close any given case and actually fix the rights
between the parties.®* Thus, although a federal appellate court may correct an
error of law on appeal, “the appellate courts’ powers necessarily operate in
conjunction with the district court, where actual closure of cases occurs.”® In
short, congressional design often makes appellate courts dependent on inferior
courts to carry out their rulings to final judgment.%

There are sensible institutional reasons for this arrangement. Judgments
are not self-executing; an award of monetary damages does not pay itself, and
orders to take specific action do not carry themselves out. Sometimes people
avoid paying, hide their money, or simply refuse to obey an order.®’ That’s
why the federal rules provide for execution on judgments, including obtaining
discovery in aid of execution and authorizing contempt for disobedient
parties.®® Purely as a matter of policy, there are good reasons to think that
these functions are best carried out by district courts, which have certain
institutional advantages when compared to appellate courts—for example, the
ability to take testimony®® and to act unilaterally, without the need to convene
a panel of judicial officers.”” Because district courts are responsible for
entering and enforcing final judgments, the hierarchical judicial system needs
something like a mandate rule; otherwise, litigants might not be able to obtain
and enforce judgments in line with an appellate court’s rulings.”!

This division of judicial authority was not inevitable,’? but it is also not
new. When Congress enacted the First Judiciary Act in 1789, it opted for a
tiered federal judicial system.” The Act established district and circuit courts

Jurisdiction in the Early Republic, 2007 SUP. CT. REV. 345, 359 (recounting that, as early as the First
Judiciary Act, Congress gave “exclusive jurisdiction” of some matters to certain federal courts, while
“concurrent jurisdiction” of other matters was shared with state courts).

62. FED.R.CIv.P. 52(a).

63. FED.R.CIv.P.58.

64. See, e.g., Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 225-27 (1995) (stating that a
“finally adjudicated” case creates rights vested in the parties with which Congress cannot later
interfere).

65. Fort Gratiot Sanitary Landfill, Inc. v. Mich. Dep’t of Nat. Res., 71 F.3d 1197, 1202 (6th
Cir. 1995).

66. See id.

67. See, e.g., FDIC v. Lewis, 2014 WL 7330931, at *1-2 (D. Nev. Dec. 18, 2014) (recounting
judgment creditors’ efforts to recover from a defendant who “has allegedly been hiding assets for
years” to evade execution on a judgment).

68. FED.R.CI1v.P. 69, 70.

69. E.g., United States v. Andrews, 808 F.3d 964, 969 (4th Cir. 2015) (“District courts hold an
especial advantage in fact finding . . . based upon testimony or trial proceedings that they have
personally observed.”).

70. See 28 U.S.C. § 46 (providing that federal circuit courts of appeal generally act through
multi-member panels).

71. Accord, e.g., cases cited supra note 12.

72. See discussion on the First Judiciary Act, supra notes 53—59 and accompanying text.

73. FRIEDMAN, supra note 53, at 142—43.
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inferior to the Supreme Court’* and specified that federal judgments would
reach the Supreme Court on writs of error.” Once resolved, however, section
24 provided that “the Supreme Court shall not issue execution in causes that
are removed before them by writs of error, but shall send a special mandate to
the circuit court to award execution thereupon.”’® In other words, the Supreme
Court was not responsible for entering and enforcing its own final judgments
fixing the rights of the parties to a case—that was left to the inferior federal
courts, acting in accord with the Supreme Court’s ruling on appeal.”’” But the
Court was not left powerless to enforce its decisions; section 14 of the Act
authorized writs like mandamus to compel compliance.”®

This division of authority made sense for various practical reasons. Under
the First Judiciary Act, the Supreme Court was not a permanent fixture at the
nation’s capital.”” The Court sat “annually at the seat of government” for “two
sessions, the one commencing the first Monday of February, and the other the
first Monday of August.”®® The Justices also had dual assignments on lower
courts, so the Act required the Justices to ride circuit, i.e., “to climb into
carriages and travel to their circuits,” initially “twice a year.”®! A multi-
member court with a four-member quorum®” and scattered officers was hardly
ideal for issuing execution on judgments.

74. First Judiciary Act §§ 3, 4. These district and circuit courts are not what we think of today.
As Professor Friedman’s seminal history summarized the initial judicial design:

It divided the country into districts, each district generally coextensive with a state, each

with a Federal District Court, and a District Judge. The districts, in turn, were grouped into

three circuits. In each circuit, a circuit court, made up of two Supreme Court justices and

one district judge, sat twice a year. In general, the circuit courts handled cases of diversity

of citizenship . . . . In certain limited situations, the circuit courts heard appeals.
FRIEDMAN, supra note 53, at 142-43; see First Judiciary Act §§ 9, 11.

75.  First Judiciary Act § 22.

76. Id. § 24. This “execution” carried its familiar meaning as the “instrument, warrant or
official order, by which an officer is empowered to carry a judgment into effect.”” NOAH WEBSTER, AN
AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE 316 (revised ed. 1842); accord Wayman v.
Southard, 23 U.S. (10 Wheat.) 1, 16 (1825) (discussing, under a related statute, “the process of
execution by which the judgment is enforced after the termination of the suit”).

77. A mere few days after enacting the First Judiciary Act, the First Congress enacted the
Process Act of 1789, ch. 21, 1 Stat. 93 (1789). That Act governed “the forms of writs and executions
... in the circuit and district courts,” id. § 2, reinforcing the idea that inferior courts—not the Supreme
Court—would enforce final judgments in the ordinary course. Although the original Process Act was
temporary and enacted with an expiration date, id. § 3, Congress extended those processes by separate
statute in 1792. See Process Act of 1792, ch. 36, § 2, 1 Stat. 275 (1792) (stating that “the forms of
writs, executions and other process, . . . shall be the same as are now used in the said courts respectively
in pursuance of the act, entitled ‘An act to regulate processes in the courts of the United States’”).

78. First Judiciary Act § 14.

79. Seeid. § 1.

80. Id.

81. FRIEDMAN, supra note 53, at 143.

82. First Judiciary Act § 1.

https://scholarcommons.sc.edu/sclr/vol73/iss2/5
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Thus, the First Judiciary Act established the Supreme Court’s “mandate”
as a means of controlling other courts in the federal system.®* As the seminal
Sibbald case described the process, “[i]f the special mandate directed by the
24th section” of the Act “is not obeyed,”then “the 14th section of the judiciary
act” authorized the Supreme Court “to issue any writs which are necessary for
the exercise of [its] . . . jurisdiction[], and agreeable to the principles and
usages of law,” including “a mandamus or other appropriate writ” issued to
the inferior court.3* Or, as an alternative to enforcement by writ, the Supreme
Court could reverse courts that did not execute the mandate “according to its
true intent and meaning.”®®

Things were a bit different for the relationship between the Supreme
Court and state courts. To the extent state court judgments were reviewable
on a writ of error, the appeal was generally determined “in the same manner
and under the same regulations” and with “the same effect, as if the judgment
or decree complained of had been rendered or passed in a circuit court.” But
there was a caveat: although “proceeding upon the reversal” would ordinarily
be the same for state and federal courts, “the Supreme Court, instead of
remanding the cause for a final decision” to a state court, had discretion to
“proceed to a final decision of the same, and award execution,” but only “if
the cause shall have been once remanded before.”®” In other words, state
courts had one opportunity to fall in line and enter a compliant judgment after
the Supreme Court reversed them on appeal. If they did not, the Court could
grant a second writ of error and, on the second reversal, enter its own judgment
and order execution on it.

This different treatment of federal versus state courts may have reflected
a concern that the Supreme Court did not have authority to compel state court
compliance through writs like mandamus.®® In fact, an early issue that the
Supreme Court confronted was where to send a mandate when a state trial
court entered a judgment; the state’s court of last resort reversed; and the
Supreme Court then reversed the highest state court.® In the end, the Supreme
Court concluded that its mandate should issue to the state trial court, which

83. Seeid. §24.

84. Sibbald v. United States, 37 U.S. (12 Pet.) 488, 488 (1838).

85. E.g., Himely v. Rose, 9 U.S. (5§ Cranch) 313, 316 (1809) (opinion of Marshall, C.J.); see
Ex parte Wash. & Georgetown R.R. Co., 140 U.S. 91, 95-96 (1891) (citing Perkins v. Fourniquet, 55
U.S. (14 How.) 328, 330 (1852)) (explaining that if the lower court misunderstood or misconstrued
the Supreme Court’s mandate, the Supreme Court could correct the error on appeal).

86. First Judiciary Act § 25.

87. Id.

88. The Supreme Court has consistently hesitated to use mandamus to force state court
compliance with Supreme Court mandates, instead stating that a second appeal is a sufficient
remedy. See, e.g., In re Blake, 175 U.S. 114, 118 (1899). When the Court decided Blake in 1899, it
could find no case exercising mandamus in this way. /d. at 119.

89. See Clerke v. Harwood, 3 U.S. (3 Dall.) 342, 343 (1797) (“It then became a question, to
which of the State Courts the Mandate should be sent, and what costs should be allowed.”).
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had already entered a judgment that, in the Supreme Court’s view, was
properly undisturbed and ripe for execution.”® In the Court’s words, this was
because the state court of last resort’s judgment, upon “being reversed,” was
“a mere nullity.””! Beneath the surface, there may have been concern that it
was better to send the mandate to the state court that already agreed with the
Court’s judgment, rather than hope that the state court of last resort would
acknowledge its error and comply with the mandate.

Concern that a reversed state court might not acquiesce to the Court’s
decision eventually came to fruition, as Martin v. Hunter’s Lessee shows.”
That case began in Virginia state district court as an action for ejectment,”
which the Supreme Court of Appeals of Virginia reversed.’* On writ of error,
the Supreme Court reversed the Virginia appellate court and affirmed the
district court’s judgment.®® The Court’s mandate issued to the Supreme Court
of Appeals of Virginia, with the “cause . . . remanded to the said Court of
Appeals . . . with instructions to enter judgment for” Martin.”® On remand,
however, the Virginia appellate court famously held “that the appellate power
of the Supreme Court of the United States, does not extend to [that state]
court”; that the Supreme Court’s writ of error “was improvidently allowed”;
and “that obedience to its mandate be declined.”’ On a second writ of error,
the Supreme Court rejected that view and again reversed the state appellate
court.”® But in making that decision, the Court declined “to give any opinion
upon the question, whether this [Clourt ha[s] authority to issue a writ of
mandamus to the court of appeals to enforce the former judgments.”

In a separate opinion, however, Justice Johnson examined that
question.'® As Justice Johnson saw it, “the framers of [the First Judiciary Act]
plainly foresaw that the state courts might refuse” to obey the Supreme
Court’s mandate.'’! But those same framers were “not . . . willing to leave
ground for the implication, that compulsory process”—e.g., mandamus—
“must be resorted to.”'? Indeed, Justice Johnson read section 13 of the First
Judiciary Act to “restrict [the Supreme Court] in issuing the writ of

90. Seeid.

91. Id.

92. Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304, 323 (1816).

93. Hunter v. Fairfax’s Devisee, 15 Va. (1 Munf.) 218, 223 (1810).

94. Id. at238.

95. Fairfax’s Devisee v. Hunter’s Lessee, 11 U.S. (7 Cranch) 603, 628 (1812).

96. Hunter v. Martin, 18 Va. (4 Munf)) 1, 2 (1815).

97. Id.at 58-59.

98. Martin, 14 U.S. (1 Wheat.) at 362.

99. Id.

100. See id. at 365—66 (opinion of Johnson, J.).

101. Id. at 366. Over time, other Justices have similarly remarked that much of section 25 was
“born of fear of disobedience by the state judiciaries of national authority.” Coleman v. Miller, 307
U.S. 433,466 n.6 (1939) (opinion of Frankfurter, J.).

102. Martin, 14 U.S. (1 Wheat.) at 366 (opinion of Johnson, J.).
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mandamus, so as to confine it expressly to those courts which are constituted
by the United States.”'® This specific rule about mandamus, in Justice
Johnson’s view, trumped section 14’s broader grant of authority to issue “all
. . writs . . . which may be necessary for the exercise of their respective
jurisdictions, and agreeable to the principles and usages of law.”'** Because
the Supreme Court lacked mandamus power over the state courts, Justice
Johnson reasoned, Congress allowed the Supreme Court “to execute its own
judgment,” but this power was discretionary because “it could only be
necessary in case of the refusal of the state courts.”'% And, importantly, this
discretion was allowed only in the event of reversal, because in the event of
affirmance there would be no tension between the state courts and the
Supreme Court requiring some means to vindicate the federal ruling.'%

So far, this review has covered the mandate rule’s vertical constraint on
inferior courts. But the mandate also had a horizontal constraint on the
Supreme Court itself.!®” Discussing the mandate’s conclusive character,
Justice Story remarked: “Whatever had been formerly before the Court, and
was disposed of by its decree, was considered as finally disposed of].]”'%
This, too, followed from statute. In Martin v. Hunter’s Lessee, for example,
the Court rejected a challenge to its jurisdiction to enter an earlier decree in
the same case because “in ordinary cases a second writ of error has never been
supposed to draw in question the propriety of the first judgment,” and “[a]
final judgment of this court is supposed to be conclusive upon the rights it
decides, and no statute has provided any process by which this court can revise
its own judgments.”'% Just a few years later, the Court reaffirmed the basic
principle.!'® When a party moved for rehearing after the mandate issued, the
Court denied the motion because “it was too late to grant a rehearing in a cause
after it had been remitted to the Court below, to carry into effect the decree of
[the] Court, according to its mandate.”'!! And on a second writ of error, the
Court had no authority to conduct “an inquiry into the merits of the original
decree.”'!? This rule of conclusiveness—even as to the Supreme Court

103. Id. The Act provided in relevant part: “The Supreme Court . . . shall have power to issue .
.. writs of mandamus, . . . in cases warranted by the principles and usages of law, to any courts
appointed, or persons holding office, under the authority of the United States.” First Judiciary Act §
13.

104. First Judiciary Act § 14.

105. Martin, 14 U.S. (1 Wheat.) at 366 (opinion of Johnson, J.).

106. See id.

107. See, e.g., The Santa Maria, 23 U.S. (10 Wheat.) 431, 442 (1825).

108. Id.

109. Martin, 14 U.S. (1 Wheat.) at 355.

110. See Browder v. McArthur, 20 U.S. (7 Wheat.) 58, 58-59 (1822).

111. Id. at 58.

112. Id. at 59.
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itself—came to be called “the law of the case.”''®* And embedded in that
doctrine was the now well-settled “mandate rule.”''#

2. The Evolution of the Judicial Statutes

The prior Subsection established that the mandate rule’s initial contours
came from the Supreme Court’s interpretations and applications of the First
Judiciary Act. So how did we get to where we are today, with the mandate
rule alive and well principally in the federal circuit courts? After all, the First
Judiciary Act is no longer in effect, and the mandate rule initially derived from
provisions of that Act dealing specifically with the Supreme Court’s power.''®
In short, why do today’s federal circuit courts enforce their own mandates by
reciting language from the Supreme Court that was rooted in statutory text
that is no longer in force and that applied only to the Supreme Court?

To explain the journey from 1789 to today, the first stop is in 1872. That
year, Congress codified the powers of appellate courts (whether the Supreme
Court or the initial circuit courts) when reviewing judgments on writs of
error.!'® In relevant part, Congress provided that the “appellate court may
affirm, modify, or reverse the judgment, decree, or order brought before it for
review, or may direct such judgment, decree, or order to be rendered, or such
further proceedings to be had by the inferior court as the justice of the case
may require.”!!” This formula of words would come to define the federal
appellate power, even today.!''®

Shortly after the 1872 statute, Congress undertook a comprehensive
recodification of federal law, a project that had been explored since 1866.'"

113. See, e.g., Sibbald v. United States, 37 U.S. (12 Pet.) 488, 492 (1838).

114. See, e.g., In re Sanford Fork & Tool Co., 160 U.S. 247, 255 (1895).

115. See First Judiciary Act §§ 24-25.

116. Act to further the Administration of Justice, ch. 255, § 2, 17 Stat. 196, 196-97 (1872).

117. Id.

118. See 28 U.S.C. § 2106 (“The Supreme Court or any other court of appellate jurisdiction may
affirm, modify, vacate, set aside or reverse any judgment, decree, or order of a court lawfully brought
before it for review, and may remand the cause and direct the entry of such appropriate judgment,
decree, or order, or require such further proceedings to be had as may be just under the
circumstances.”).

119. See generally Act to Provide for the Revision and Consolidation of the Statute Laws of the
United States, ch. 140, 14 Stat. 74 (1866) (“[CJommissioners shall bring together all statutes and parts
of statutes which, commissioners from similarity of subject, ought to be brought together, omitting
redundant or obsolete enactments, and making such alterations as may be necessary to reconcile the
contradictions, supply the omissions, and amend the imperfections of the original text; . . . .”); Act to
Provide for the Preparation and Presentation to Congress of the Revision of the Laws of the United
States, Consolidating the Laws Relating to the Post-roads, and a Code Relating to Military Offenses,
and the Revision of Treaties with the Indian Tribes Now in Force, ch. 241, 17 Stat. 579 (1873)
(authorizing committees “to accept, on the part of Congress, the draft on revision of the laws of the
United States prepared by the commissioners to revise the statutes, so far as the same has been reported
by them, and may be hereafter reported by them”).
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The project came to fruition in 1874, when Congress authorized publication
of the Revised Statutes.'”® As codified, the Revised Statutes repealed any
statute pre-dating December 1, 1873, to the extent the provisions were
contained in the new Revised Statutes.'?! The new codification was “in force”
instead.'?? As relevant here, the Revised Statutes provided, at section 701, that
the “Supreme Court may affirm, modify, or reverse” federal judgments, “or
may direct such judgment, decree, or order to be rendered, or such further
proceedings to be had by the inferior court.”'?® The provision further restated
the rule from the First Judiciary Act that the Supreme Court not issue
execution, but instead issue “a special mandate” to the inferior court.'?*

Several years later, Congress passed the Judiciary Act of 1891,'% often
called the Evarts Act.!?® This Act created the federal circuit courts of appeals
that are familiar today, i.e., intermediate appellate courts with jurisdiction to
review district court judgments.'?” As part of this reform, Congress provided
that the Supreme Court and the federal circuit courts could “remand[] . . . for
further proceedings to be there taken in pursuance of” the appellate court’s
“determination” of the case.'”® The Act further provided that “all provisions
of law now in force regulating the methods and system of review, through
appeals and writs of error,” would regulate appeals in the new federal circuit
courts.'?

The Evarts Act came to be understood as extending to the federal circuit
courts the Supreme Court’s powers to affirm, modify, or reverse judgments
and to direct further proceedings in the inferior court. This seems to have
begun with a privately published compilation of federal statutes from 1913.13°
A statutory note in that compilation stated that the Evarts Act “superseded to
a great extent” section 701 of the Revised Statutes, which governed the
Supreme Court’s determination of appeals.'3! To the extent section 701
“remained in force, it was made applicable to appeals and writs of error

120. Act Providing for Publication of the Revised Statutes and the Laws of the United
States, ch. 333, 18 Stat. 113 (1874).

121. 74 Rev. Stat. §§ 5595-96 (1874).

122. Id. § 5596.

123. 13 Rev. Stat. § 701 (1872).

124. Id. Congress would also restate that the Supreme Court could “reverse, modify, or affirm”
certain state court judgments, or, “at their discretion, award execution or remand the same to the court
from which it was removed.” See id. § 709; Act to Codify, Revise, and Amend Laws Relating to the
Judiciary, ch. 231, § 237, 36 Stat. 1087, 1156-57 (1911).

125. Evarts Act, ch. 517, 26 Stat. 826 (1891).

126. See, e.g., Carson v. Am. Brands, Inc., 450 U.S. 79, 83 n.8 (1981) (referring to “the Evarts
Act of 18917).

127. Evarts Act §§ 2, 6.

128. Id. § 10.

129. Id. § 11.

130. See generally COMPILED STATUTES OF THE UNITED STATES (comp. John A. Mallory 1913)
[hereinafter MALLORY’S COMPILED STATUTES].

131. Id. § 1669 (Rev. Stat. § 701).
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provided for . . . in respect of the circuit courts of appeals,” such that the
provision relating to the “special mandate” should be “regarded as applicable”
to the circuit courts.!3? Courts agreed. Citing these very provisions, the
Seventh Circuit held in 1915 that it was “vested with power to modify, as well
as to affirm or reverse, any judgment of the District Court.”!** Other courts
soon followed suit.'**

With the transition from the Revised Statutes to the U.S. Code, the various
provisions supporting the mandate rule found themselves scattered throughout
title 28.'*> Beginning in the 1934 edition, § 344 dealt with the Supreme
Court’s power to “reverse, modify, or affirm” certain state court judgments
and to “award execution or remand”;!%¢ § 876 dealt with the Supreme Court’s
powers to “affirm, modify, or reverse” and to “direct such judgment, decree,
or order to be rendered, or such further proceedings to be had” with respect to
district court judgments in prize cases;'*’ and § 877 dealt with remands to
district courts.!3® In 1940, the codified § 876 was broadened to state that the
“Supreme Court may affirm, modify, or reverse any judgment, decree, or
order of a district court lawfully brought before it for review, or may direct
such judgment, decree, or order to be rendered, or such further proceedings to
be had by the inferior court,” but shall “send a special mandate” rather than
“issue execution.”'¥

These scattered provisions converged in 1948, when Congress revised
and codified title 28 as positive law.'* In a new section, 28 U.S.C. § 2106,
captioned “Determination,” Congress provided:

The Supreme Court or any other court of appellate jurisdiction may
affirm, modify, vacate, set aside or reverse any judgment, decree, or
order of a court lawfully brought before it for review, and may
remand the cause and direct the entry of such appropriate judgment,

132. Id.

133. United States v. Ill. Sur. Co., 226 F. 653, 664 (7th Cir. 1915) (relying on MALLORY’S
COMPILED STATUTES, supra note 130).

134. See Thorpe v. Nat’l City Bank, 274 F. 200, 201 (5th Cir. 1921) (following the Seventh
Circuit’s //l. Surety Co. decision).

135. The U.S. Code is “something like a Cliffs Notes guide to the real law,” insofar as it
generally facilitates Jocating the law by codifying various provisions of the underlying statutes, which
are the “real” law. Tobias A. Dorsey, Some Reflections on Not Reading the Statutes, 10 GREEN BAG 2D
283, 284 (2007); see also Stephen v United States, 319 U.S. 423, 426 (1943) (per curiam) (holding
“that the Code cannot prevail over the Statutes at Large when the two are inconsistent” because the
Code is merely “prima facie” the law). No titles of the Code had been enacted into positive law prior
to July 1947. See Dorsey, supra, at 287.

136. 28 U.S.C. § 344 (1934).

137. Id. § 876.

138. Id. § 877.

139. 28 U.S.C. § 876 (1940).

140. Act to Revise, Codify, and Enact into Law Title 28 of the United States Code Entitled
“Judicial Code and Judiciary,” ch. 646, 62 Stat. 869 (1948).
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decree, or order, or require such further proceedings to be had as may
be just under the circumstances.'*!

This new § 2106 made several changes to the pre-existing law:!4? (1) it
consolidated pertinent parts of §§ 344, 876, and 877 of the 1940 version of
the U.S. Code; (2) on the authority of circuit court precedent,'** it specified
that “any . . . court of appellate jurisdiction” shared in the power to “affirm,
modify, vacate, or set aside” a judgment on review; (3) it broadened the power
to “remand” to “permit a remand by the Supreme Court to a court of
appeals”;'** and (4) it dropped entirely the key formula of words, dating back
to the First Judiciary Act, providing that the Supreme Court should not issue
execution but instead send a special mandate to the inferior court to award
execution.!®

What happened to the mandate reference? In explaining that omission
from the 1948 codification, the legislative history cites Rule 34 of the
Supreme Court’s revised rules, as well as the newly codified 28 U.S.C.
§ 1651.1% Rule 34 dealt with mandates; it provided that mandates would
generally issue “as of course after the expiration of twenty-five days from the
day judgment is entered,” but not “upon the denial of a petition for writ of
certiorari.”'*” Section 1651 re-codified the All Writs Act,'*® which provides
that all federal courts “may issue all writs necessary or appropriate in aid of
their respective jurisdictions and agreeable to the usages and principles of
law.”'* It therefore appears that the mandate reference dropped from statute
because it was provided for by rule, and the general writ power conferred on

141. Id. § 2106.

142. See 28 U.S.C. § 2106 note (Supp. II 1946) (Historical and Revision Notes); H.R. REP. NoO.
80-308, at A173-74 (1947).

143. United States v. Ill. Sur. Co., 226 F. 653, 664 (7th Cir. 1915).

144. 28 U.S.C. § 2106 note (Supp. II 1946) (Historical and Revision Notes); H.R. REP. NO. 80-
308, at A174. Notwithstanding the prior express allowance only for remands to district court, the
Supreme Court had long taken the view that, under the Evarts Act, remands to federal circuit courts
were permitted because the “great purpose of the act of 1891 . . . to which all its provisions are
subservient, is to distribute the jurisdiction of the courts of the United States, and thus to relieve the
docket of [the Supreme Court] by casting upon the circuit courts of appeal the duty of finally deciding
the cases over which the jurisdiction of those courts is by the act made final.” Lutcher & Moore
Lumber Co. v. Knight, 217 U.S. 257, 267 (1910).

145. Compare 28 U.S.C. § 2106, with First Judiciary Act, ch. 20, § 24, 1 Stat. 73, 85 (1789).

146. H.R.REP.No. 80-308, at A174.

147. Sup. CT. R. 34 (1941).

148. See, e.g., United States v. N.Y. Tel. Co., 434 U.S. 159, 163 (1977) (referencing the All
Writs Act, 28 U.S.C. § 1651(a) (1948)).

149. 28 U.S.C. § 1651(a) (1948).
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the federal appellate courts all the power they needed to enforce their
judgments. !>

The new § 2106 sweeps broadly. Several courts have cited this most
recent statement of federal appellate determination power as the source of
authority for, among other things, staying a lower court’s mandate following
an initial remand;'>! reassigning cases on remand;'*? changing a district
court’s grant of summary judgment into a dismissal for lack of jurisdiction;'
directing proceedings to occur “without undue delay”;'** and granting,
vacating, and remanding a judgment in light of a confession of error.'>
Simply put, courts view § 2106 as an almost catch-all source of power for
directing further proceedings in inferior federal courts.'>®

But § 2106 is also the successor to the First Judiciary Act’s grant of power
to issue a “mandate” to inferior courts to enforce the Supreme Court’s
decisions on appeal.””” Now that power is even more explicit, with each
federal appellate court empowered to “require such further proceedings to be
had”—including no further proceedings at all, if the record is sufficient to
“direct the entry of [an] appropriate judgment, decree, or order.”'® So, even
though § 2106 no longer mentions the mandate by name, the provision still

150. Prior to the adoption of Federal Rule of Appellate Procedure 41 in 1967, most of the federal
circuit courts adopted the practice of sending copies of their opinions and the judgment in lieu of a
formal mandate in the ordinary case. See FED. R. APP. P. 41 advisory committee’s note to 1967
adoption. The Supreme Court followed the same practice in cases on review from federal courts. See
Sup. CT. R. 59(3) (1967) (“In cases coming from federal courts, a formal mandate shall not issue
unless specially directed. In the absence of such direction, it shall suffice for the clerk to send to the
proper court . . . a copy of the opinion or order of this court, and a certified copy of the judgment of
this court . . . .”). Rule 41 codifies the general practice of sending a “formal mandate” only at the
court’s direction. FED. R. APP. P. 41(a).

151. See, e.g., Planned Parenthood of Se. Pa. v. Casey, 510 U.S. 1309, 1309 (1994) (Souter, J.,
in chambers) (applying § 2106 in deciding whether to grant a stay of the lower court’s mandate).

152. See, e.g., Liteky v. United States, 510 U.S. 540, 554 (1994) (recognizing that § 2106 allows
federal appellate courts “to assign a case to a different judge on remand”); Rorrer v. City of Stow, 743
F.3d 1025, 1049 (6th Cir. 2014) (citing Villegas v. Metro. Gov’t, 709 F.3d 563, 580 (6th Cir. 2013))
(“This Court possesses the power, under appropriate circumstances, to order the reassignment of a
case on remand pursuant to 28 U.S.C. § 2106.”).

153. See, e.g., Perna v. Health One Credit Union, 983 F.3d 258, 274 (6th Cir. 2020) (modifying
a district court’s “judgment from a grant of summary judgment to a dismissal for lack of subject-matter
jurisdiction”).

154. See, e.g., United States v. Hogenkamp, 979 F.3d 1167, 1168 (7th Cir. 2020) (per curiam)
(“[W]e think it appropriate to remand so that the district judge can exercise, without undue delay, the
discretion she possesses . . ..”); ¢f. Sowers v. R.J. Reynolds Tobacco Co., 975 F.3d 1112, 1139 (11th
Cir. 2020) (ordering the defendant to pay damages to the plaintiff “expeditiously,” and “sooner rather
than later”).

155. See, e.g., Stutson v. United States, 516 U.S. 193, 197 (1996) (per curiam) (vacating the
judgment and remanding).

156. See Aaron-Andrew P. Bruhl, The Remand Power and the Supreme Court’s Role, 96 NOTRE
DAME L. REV. 171, 185-87 (2020) (discussing Congress’s legislation of appellate courts’ disposal of
cases through § 2106, which is described as “awesomely broad”).

157. Accord id. at 191-95.

158. 28 U.S.C. § 2106.

https://scholarcommons.sc.edu/sclr/vol73/iss2/5

20



Crews: The Mandate Rule

2021] THE MANDATE RULE 283

supplies the same basic authority to appellate courts that the mandate rule has
long embodied.

3. A Brief Note on Judicial Review of Agency Action

Section 2106 authorizes appellate courts to direct and control many
aspects of litigation on remand.'> But that power, by its terms, is limited to
review of an “order of a court lawfully brought before it for review.”!®° In the
early twentieth century, as what would become § 2106 was taking shape,
Congress was also enacting new statutes to deal specifically with federal
appellate review of orders from other bodies—the emerging agencies that
would make up the modern administrative state.'®! Although a comprehensive
review of these statutes is unnecessary, it is helpful to have a sense for how
Congress regulated judicial determination in cases of agency review as
compared to cases originating in the courts.

Shortly after the turn of the twentieth century, what has come to be called
the “appellate review model of the relationship between reviewing courts and
agencies” emerged from a back-and-forth between Congress and the Supreme
Court.'®? The basic issue was how to balance judicial review of agency action
against maintaining appropriate separation of the judicial and administration
roles.'®> The end result was a system in which judicial review of agency
actions looked a lot like—but not entirely identical to—the relationship
between appellate and trial courts in civil litigation.'®*

Consider the Radio Act of 1927 as an example.'®® That Act provided for
judicial review of radio station licensing decisions in an Article I federal
appellate court, which would “hear, review, and determine the appeal” on the
agency record and any additional evidence admitted, with the power to “alter
or revise the decision appealed from and enter such judgment as to it may
seem just.”!®® This was viewed as imbuing the court with “administrative
rather than judicial” power; the appellate court was “a superior and revising

159. See Bruhl, supra note 156, at 194-95; id. at 186 (“On its face, § 2106 thus confers an
awesomely broad discretion to vacate and remand with no limit except the standard of justice.”)

160. 28 U.S.C. § 2106.

161. See Thomas W. Merrill, Article I1l, Agency Adjudication, and the Origins of the Appellate
Review Model of Administrative Law, 111 COLUM. L. REV. 939, 980 (2011) (describing the decisions
that allowed for “administrative agencies to act as adjudicators of a wide array of statutory claims”).

162. Id. at 940.

163. Id. at 1000.

164. See id. at 940.

165. Radio Act of 1927, ch. 169, 44 Stat. 1162.

166. Id. § 16; see Fed. Radio Comm’n v. Gen. Elec. Co., 281 U.S. 464, 468 (1930) (“[T]he
courts of the District of Columbia are not created under the judiciary article of the Constitution but are

”

legislative courts . .. .”).
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agency.”'®” A few years later, after the Supreme Court held that it could not
hear appeals from an Article I court exercising these non-judicial functions,
Congress amended this review provision.!®® The amendment restrained the
scope of judicial review by limiting the appellate court’s review to questions
of law and sufficiency of evidence.!® The revised statute also made the court-
agency relationship look a bit more like the relationship between appellate
and district courts; the statute expressly authorized the appellate court to
“remand the case” to the agency “to carry out the judgment of the court.”!”
This trend of review in the circuit courts of appeals, limited to questions
of law, continued.!”! For several agencies, including the Federal
Communications Commission as successor to the Federal Radio Commission,
the trend culminated in the Administrative Orders Review Act,!”?> commonly
referred to as the “Hobbs Act.”!”® That statute, which governs judicial review
of several agencies’ final orders, provides that the reviewing court may only
“enjoin, set aside, suspend (in whole or in part), or . . . determine the validity
of” the agency action.!”® Thus, the Hobbs Act specifies the determinations a
circuit court of appeals may make regarding an agency order on review, much
like § 2106 specifies the determinations a circuit court of appeals may make
regarding a judicial order on review.!”> But the two are not coextensive; by

167. Merrill, supra note 161, at 994. This intermingling of powers was not uncommon at the
time. Several federal statutes from this period were understood to confer administrative power on
Article I courts. See Fed. Radio Comm’n v. Gen. Elec. Co., 281 U.S. 464, 468 (1930) (first citing
Butterworth v. United States, 112 U.S. 50, 60 (1884); then citing Postum Cereal Co. v. Cal. Fig Nut
Co., 272 U.S. 693, 698 (1927); and then citing Keller v. Potomac Elec. Power Co., 261 U.S. 428, 442—
44 (1930)) (canvassing relevant cases); Merrill, supra note 161, at 992-95 (discussing the evolution
of judicial review of agency action in this period). Intermingling also happened at the state level. See
Prentis v. Atl. Coast Line Co., 211 U.S. 210, 224-26 (1908) (holding that a federal court should not
review a rate order of the Virginia State Corporation Commission until it had been appealed to the
state court, because the court acted in a revising capacity with power that was “legislative in [its]
nature”). In effect, judicial review was part of the administrative process.

168. See Gen. Elec. Co., 281 U.S. at 469 (holding that the Court cannot “exercise or participate
in the exercise of functions which are essentially legislative or administrative”); Radio Act
Amendment, ch. 788, 46 Stat. 844 (1930).

169. See Radio Act Amendment § 16(d).

170. Id. Indeed, this is what has been called “the appellate review model of the relationship
between reviewing courts and agencies,” a relationship upon which modern administrative law is built.
Merrill, supra note 161, at 940.

171. See, e.g., Merrill, supra note 161, at 940 (describing the “three salient features” of the
appellate review model); Jason N. Sigalos, Note, The Other Hobbs Act: An Old Leviathan in the
Modern Administrative State, 54 GA. L. REV. 1095, 1108-10 (2020).

172. Hobbs Act, Pub. L. No. 81-901, 64 Stat. 1129 (1950) (codified at 28 U.S.C. §§ 2341-51).

173. E.g., PDR Network, LLC v. Carlton & Harris Chiropractic, Inc., 139 S. Ct. 2051, 2051
(2019).

174. 28 U.S.C. § 2342.

175. Compare 28 U.S.C. § 2106, with id. § 2342.
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contrast to review of judicial orders, the Hobbs Act (for example) does not
specify a power to direct procedures on remand to the agency.!”®

C. A Summary of the Mandate Rule as a Statutory Doctrine

This Part has aimed to demonstrate two key points. First, the mandate
rule evolved in the Supreme Court by reference to specific statutory
provisions governing the Court’s review of judicial orders.!”” In the First
Judiciary Act, the pertinent provisions dealt with how the Supreme Court
would carry out its judgments—generally, via a special mandate to the inferior
court.!”® Over time, Congress specified the types of “determination[s]”!” that
the Supreme Court (and later, federal circuit courts) could make when
reviewing judgments.'®® Ultimately, Congress removed the long-standing
direction about sending a “special mandate” because (1) it was unnecessary
in light of the Court’s own rule for sending mandates and (2) the Court could
enforce its “determination” in the judgment via mandamus regardless.'®!

Second, even though the statutory rule for appellate determination looks
much different today when compared to the First Judiciary Act,'®? the
mandate rule has not changed. In a way, this makes sense. Although the
modern statute is more specific about what an appellate court can determine
and direct on remand, those specific provisions are broad and afford
substantial power to the appellate court.!®3 That power readily encompasses
the mandate rule’s core historical attributes. But the statute by its terms does
not cover the wide world of orders that the circuit courts of appeals might
review today, most notably orders by various federal agencies.'®*

III. THE MANDATE RULE’S EXCLUSIVE STATUTORY BASIS

Part II showed, as a descriptive matter, that the mandate rule is historically
a statutory doctrine. But to assess whether the doctrine accords with its source
of authority, it is worth considering whether other sources of power
complement or supplement that statutory grant. If so, it could be those other
sources that independently support all or part of the modern mandate rule.

176. Seeid. § 2342.

177. See First Judiciary Act, ch. 20, 1 Stat. 73 (1789).

178. Seeid. § 24.

179. 28 U.S.C. § 2106.

180. See supra Subsection 11.B.2; Bruhl, supra note 156, at 194; 28 U.S.C. § 2106.
181. See discussion supra notes 146—150 and accompanying text.

182. See supra Subsection 11.B.2; Bruhl, supra note 156, at 194; 28 U.S.C. § 2106.
183. See Bruhl, supra note 156, at 185-87.

184. See supra Subsection 11.B.3.
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This Part addresses the possibility of two other sources for the mandate
rule: (1) a constitutional source premised in Article III’s judicial hierarchy and
(2) a sub-constitutional source premised on the inherent power of courts.
Ultimately, this Part argues that neither source can independently justify the
mandate rule, thereby rendering the doctrine entirely statutory.

A. The Constitutional Argument: Inferior Courts and Appellate
Jurisdiction

A theme in some modern appellate decisions applying the mandate rule
is that the doctrine is “necessary to the operation of a hierarchical judicial
system.”'®> As Judge Sutton has written: “The rule springs from the
hierarchical structure of our judicial system and leaves no room for
discretion,” such that inferior courts are “duty bound to follow the mandate of
the superior court” on remand.'8¢

This hierarchy rationale might imply a constitutional source for the
mandate rule.'®” This is textually plausible on its face. The Constitution tells
us that, in the federal system, some courts are necessarily “inferior” to
others;'®® that even among the courts “inferior” to the Supreme Court,
Congress can “ordain and establish” a system of its own devising, including
one with multiple tiers;'® and that even state courts can find themselves
subject to the Supreme Court’s “appellate Jurisdiction.”!”® From this
constitutional design, one might infer a “duty” to follow the superior court’s
mandate.'”!

Despite the intuitive appeal of inferences from constitutional design, a
constitutional basis for the mandate rule does not hold up well to scrutiny. As
an initial matter, there are sound reasons not to overread the Constitution’s
distinction between a “supreme” and “inferior” court as necessarily mandating
a judicial hierarchy. As Justice (but then-Professor) Barrett explained in a
similar context, the Supreme Court’s more general supervisory power, “the
terms ‘supreme’ and ‘inferior’ do little, standing alone,” to address the

185. Doe v. Chao, 511 F.3d 461, 465 (4th Cir. 2007) (quoting Mirchandani v. United States,
836 F.2d 1223, 1225 (9th Cir. 1988)).

186. Med. Ctr. at Elizabeth Place, LLC v. Atrium Health Sys., 922 F.3d 713, 733-34 (6th Cir.
2019) (Sutton, J., concurring).

187. 1 qualify this statement because, as discussed in Subsection II.B.1, the judicial hierarchy
also exists by virtue of statute.

188. U.S. CONST. art. III, § 1.

189. Id.; see also id. art. 1, § 8, cl. 9.

190. Id. art. 111, § 2.

191. Cf, e.g., Elizabeth Place, 922 F.3d at 733-34 (Sutton, J., concurring). To be sure, Judge
Sutton does not expressly ground the “duty” in the Constitution’s hierarchy; my point is to address
that claim regardless, lest others who encounter the hierarchy rationale assume a constitutional (rather
than statutory) basis for the rule.
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Supreme Court’s power to supervise other courts.'”? This is because relative
rank does not necessarily imply subordination.'”® In fact, some evidence
suggests that Founding-era usage may have understood “supreme” and
“inferior” to refer to different scopes of territorial jurisdiction under which a
“supreme” court is nationwide while an “inferior” court is more confined, but
not necessarily subordinate.!** Article III’s structure does little to resolve this
potential textual ambiguity,'”® in particular because the Supreme Court’s
appellate jurisdiction is subject to qualification and revision via the
Exceptions and Regulations Clause.!”® And history, too, reveals no well-
settled English, colonial, or early American practice treating supervision of
inferior court procedures as a necessary feature of a hierarchical court
system.'”” Indeed, at common law, the customary practice was that an
appellate court had only the power to affirm or reverse a judgment on
appeal—not to modify the judgment or direct a proper judgment on remand.'*®
It would be surprising if Article III, of its own force, upset these settled
practices.

To be sure, the mandate rule is a bit of a different beast from a general
supervisory power. Whereas the Supreme Court has invoked its general
supervisory power to impose several rules of general practice or procedure,'”
the mandate rule is really about effectuating the appellate court’s judgments
in specific cases. In other words, the mandate rule is not so much about the
process to decide all cases as it is a rule to enforce what has been decided in
particular cases. But the mandate rule is, ultimately, a rule about what a lower
court must do (or refrain from doing) on remand. Thus, the lessons about
implying a procedural supervisory power from the Constitution are still apt:
Article III’s plain text and structure do not necessarily imply a federal judicial
system built around the subordination of some courts to others,?”® and the
Constitution left Congress free to design a non-hierarchical federal system.?"!
So, to the extent that the mandate rule is an inference from judicial hierarchy,

192. Amy Coney Barrett, The Supervisory Power of the Supreme Court, 106 COLUM. L. REV.
324, 344 (2006).

193. See id. at 346.

194. See id. at 347-49.

195. See id. at 346, 353-66.

196. See id. at 354 (citing U.S. CONST. art. II1, § 2, cl.2).

197. See id. at 366.

198. See Bruhl, supra note 156, at 187-88 (canvassing the history of appellate dispositions at
common law).

199. See Barrett, supra note 192, at 328-33.

200. See id. at 353-66.

201. See FRIEDMAN, supra note 53, at 142; AMAR, supra note 58, at 226.
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it would rest more soundly on the statutes implementing our particular
hierarchical system than on the Constitution.*%?

The constitutional explanation is also incomplete. A “mandate” is entirely
the creature of legal texts other than the Constitution.??> Even if Article III’s
implied hierarchical structure had some significance, that structure would not
necessarily require the mandate rule as it exists today. Although we are
accustomed, for example, to the Supreme Court’s deciding discrete questions
embedded within a case,?** the Court’s constitutional judicial power extends
to the entirety of the case or controversy.?’’ There is nothing necessary to the
federal judicial system about a superior court’s reliance on an inferior court to
enter and execute a final judgment in line with a mandate that resolves one or
two relevant legal questions. In other words, there is no obvious reason why
the superior court could not (as a constitutional matter) enter and enforce its
own judgments without the aid of a inferior court. Even at the time of the First
Judiciary Act, that was the prescribed course in some circumstances.’’® And
of course, the practical concerns existing at the time of the First Judiciary Act,
such as limited terms of court and extensive circuit riding, do not exist
today,?’” meaning that the Supreme Court and federal circuit courts are better
positioned to carry out their own judgments today than they were in years
past. The mandate is, on this account, a relic of problems that do not
necessarily persist. But just because a practice is “familiar” does not mean that
it is “constitutionally required.”?®

202. Cf Bruhl, supra note 156, at 185 (explaining that § 2106 is an exercise of Congress’s power
to regulate the federal courts); Paul Taylor, Congress’s Power to Regulate the Federal Judiciary: What
the First Congress and the First Federal Courts Can Teach Today’s Congress and Courts, 37 PEPP.
L. REV. 847, 886 (2010) (noting that “Congress was understood to have plenary power over federal
court procedure” at the Founding).

203. See SUP. CT.R. 45; FED. R. ApP. P. 41.

204. See SUP. CT. R. 14(1)(a) (“Only the questions set out in the petition, or fairly included
therein, will be considered by the Court.”).

205. See U.S. CONST. art. III, §§ 1, 2; 28 U.S.C. §§ 1254, 1257 (“[TThe Supreme Court may
give binding instructions or require the entire record to be sent up for decision of the entire matter in
controversy. . . . Final judgments . . . may be reviewed by the Supreme Court by writ of certiorari.”).

206. See Sibbald v. United States, 37 U.S. (12 Pet.) 488, 492-93 (1838); Himely v. Rose, 9 U.S.
(5 Cranch) 313, 317 (1809) (opinion of Marshall, C.J.); First Judiciary Act, ch. 20, § 25, 1 Stat. 73,
85-87 (1789).

207. See William H. Rehnquist, The Changing Role of the Supreme Court, 14 FLA. STATE U. L.
REV. 1,2, 4, 9-10 (1986) (explaining that Supreme Court Justices were only previously “required by
statute to ‘ride circuit” within the geographical area which they represented, holding circuit courts in
the various cities within their jurisdiction”).

208. E.g., Barrett, supra note 192, at 347 (citing Gerald Gunther, Congressional Power to
Curtail Federal Court Jurisdiction: An Opinionated Guide to the Ongoing Debate, 36 STAN. L. REV.
895, 905 (1984)).
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B. The Inherent Power Argument: Protecting Proceedings and
Judgments

Even if the Constitution’s text and structure are not independent sources
for the mandate rule, then perhaps there is a sub-constitutional source. By this,
I refer to what Professor Sachs calls a “constitutional ‘backdrop[]’: rules of
law that aren’t derivable from the Constitution’s text, but instead are left
unaltered by the text, and in fact are protected by the text from various kinds
of legal change.””® The concept of a constitutional backdrop is a possible
explanation for many legal doctrines that are supposedly “inherent,” such as
the congressional contempt power?'? or state sovereign immunity from suit.!!

Federal courts likewise possess “inherent” power.?!> A corollary to the
Constitution’s grant of “the judicial power of the United States” is the
“inherent authority to protect their proceedings and judgments in the course
of discharging their traditional responsibilities.”?!* This inherent power
supports many commonplace judicial functions: imposing fines for
contempt,?'* vacating judgments obtained by fraud on the court,’"® and
general docket and courtroom management,?'® to name only a few. One might
argue that inherent in the judicial power is an unalterable grant of authority
allowing courts to see that their judgments have effect.?!” From some of its
earliest days, the Supreme Court has included on the list of “universally
acknowledged” inherent judicial powers the ability “to impose ... submission
to [a court’s] lawful mandates.”?!® Perhaps that inherent power supports the
mandate rule?

209. Stephen E. Sachs, Constitutional Backdrops, 80 GEO. WASH. L. REV. 1813, 1816 (2012).

210. See id. at 1854-57.

211. See id. at 1868-72.

212. See, e.g., Degen v. United States, 517 U.S. 820, 820 (1996) (discussing “the courts' inherent
authority to protect their proceedings and judgments in the course of discharging their traditional
responsibilities . . . .”); see generally Robert J. Pushaw, Jr., The Inherent Powers of Federal Courts
and the Structural Constitution, 86 IOWA L. REV. 735 (2001) (examining the “inherent powers” of
federal courts).

213. Degen, 517 U.S. at 823 (first citing Chambers v. NASCO, Inc., 501 U.S. 32, 43-46 (1991);
then citing Link v. Wabash R.R. Co., 370 U.S. 626, 630-31 (1996); and then citing United States v.
Hudson, 11 U.S. (7 Cranch) 32, 34 (1812)).

214. See, e.g., Hudson, 11 U.S. (7 Cranch) at 34.

215. See, e.g., Chambers, 501 U.S. at 51.

216. See Dietz v. Bouldin, 136 S. Ct. 1885, 1892 (2016) (“[D]istrict courts have the
inherent authority to manage their dockets and courtrooms with a view toward the efficient and
expedient resolution of cases.”).

217. See, e.g., Zinna v. Congrove, 755 F.3d 1177, 1180 n.1 (10th Cir. 2014) (“As part of our
inherent powers, this court has the authority to order compliance with our mandate.”); c¢f. Gordon v.
United States, 117 U.S. 697, 702 (1864) (“The award of execution is a part, and an essential part of
every judgment passed by a court exercising judicial power.”).

218. Anderson v. Dunn, 19 U.S. (6 Wheat.) 204, 227 (1821).
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This argument, too, is unsatisfying. Consider first the object of the
inherent power: whom, exactly, can a court coerce in furtherance of its
judgment? It is one thing to say that a court can coerce the parties to the
dispute into compliance with its own orders, but it is quite another to say that
a superior court can coerce an inferior court to use the inferior court’s power
to coerce the parties into compliance with the superior court’s judgment.
Although the power to coerce parties has been recognized as inherent,?'” the
power to coerce other courts has not. Indeed, that unbridled coercion of
inferior courts seems to have been foreign to the common law of appellate
remedies at the Founding.??

This makes sense. An inherent power is generally necessary to carry into
execution the power vested in the institution.??! The “judicial Power” vested
in the federal courts is generally party-focused;??? it is all about fixing the
vested rights of specific parties by applying law to facts.??* Thus, for example,
the Constitution freezes in place—even against legislative alteration—the rule
that a valid final judgment is conclusive of the rights between the parties
regarding a specific occurrence at the heart of a case or controversy.??* The
relationship between courts is unnecessary to any single court’s decision
about the relationship between parties. If an inferior court balks at obeying a
lawful mandate, the superior court could (in theory) simply vacate the defiant
judgment, issue its own judgment, and award execution on that judgment.
There is no obvious inherent need for final judgments to be entered only at a
trial court, nor by extension for inter-court conflict and forced submission of

219. See id. at 227-28.

220. Cf. Bruhl, supra note 156, at 187—88 (canvassing the history of appellate dispositions at
common law and explaining that modification of an inferior court’s judgment “was beyond the
appellate court’s power”™).

221. See Chambers, 501 U.S. at 43 (citing Hudson, 11 U.S. (7 Cranch) at 34).

222. U.S.CONST. art. III, § 1.

223. See, e.g., Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 218-19 (1995) (stating that Article
1T “gives the Federal Judiciary the power, not merely to rule on cases, but to decide them . . . with an
understanding, in short, that ‘a judgment conclusively resolves the case” because ‘a “judicial Power”
is one to render dispositive judgments.’” (quoting Frank Easterbrook, Presidential Review, 40 CASE
W.RSRV. L.REV. 905, 926 (1989))); John Harrison, Legislative Power and Judicial Power, 31 CONST.
COMMENT. 295, 314 (2016) (noting that the separation of legislative from judicial power may be
“substantive” in the sense that the latter creates “vested rights”).

224. See sources cited supra note 223. This rule about final judgments may be among the
universe of “constitutional backdrops,” insofar as Article III does not plainly prescribe a valid
judgment’s effect, but the effect is still grounded in background legal rules against which Article IIT
was adopted. See Sachs, supra note 209, at 1852-53; but c¢f. Harrison, supra note 223, at 311-12
(questioning whether Article I1I incorporates a transactional view of a judgment’s effect). In particular,
Article III’s conception of judicial power draws on the doctrine of vested private rights, which
identified certain rights on which only the judicial power could act. See Exec. Benefits Ins. Agency v.
Arkison, 573 U.S. 25, 28 (2014) (discussing the distinction between “‘public rights,” which may be
removed from the jurisdiction of Article III courts, and cases involving ‘private rights,” which may
not”).
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the inferior court to the superior one.”?> We could have another system and
the judicial power would still work just fine.

Nevertheless, some courts have described “the authority to order
compliance” with a mandate as “part of [the] inherent powers” of federal
courts.??® To be sure, it is settled law that in “appropriate circumstances” a
court can use mandamus against non-parties to an action that “are in a position
to frustrate the implementation of a court order or the proper administration
of justice.”?*” A superior court’s mandamus to an inferior court to implement
a mandate might be viewed as of that character.??® But that power is also not
inherent; it rests in Congress’s authorization that “all courts established by
Act of Congress” can “issue all writs necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages and principles of law.”??
The federal writ power has always been viewed in the United States as a
recognition by the political branches that courts will encounter “interstices”
in their federal judicial power that require resort to an extraordinary writ.?*°
The All Writs Act, no less than the mandate itself, traces back to the First
Judiciary Act.?*! It seems that the First Congress—which included eight
representatives and eleven senators who had served as delegates to the 1787
Constitutional Convention**>—did not view enforcement of mandates as
inherent in the judicial power, but as requiring a legislative act.?*?

225. See supra note 206 and accompanying text.

226. E.g., Zinna, 755 F.3d at 1180 n.1.

227. United States v. N.Y. Tel. Co., 434 U.S. 159, 174 (1977).

228. Cf., e.g., Sibbald v. United States, 37 U.S. (12 Pet.) 488, 492-93 (1838) (“If the special
mandate . . . is not obeyed or executed, then the general power given to ‘all the courts of the United
States to issue any writs which are necessary for the exercise of their respective jurisdictions, and
agreeable to the principles and usages of law’. . . fairly arises, and a mandamus, or other appropriate
writ will go.”).

229. 8 U.S.C. § 1651(a); see N.Y. Tel. Co., 434 U.S. at 172 (discussing the All Writs Act);
accord Sibbald, 37 U.S. (12 Pet.) at 492-93.

230. Pa. Bureau of Corr. v. U.S. Marshals Serv., 474 U.S. 34, 41 (1985) (first citing McClung
v. Silliman, 19 U.S. (6 Wheat.) 598, 603—04 (1821); and then citing McIntire v. Wood, 11 U.S. (7
Cranch) 504, 505 (1813)); see, e.g., Brian M. Hoffstadt, Common-Law Writs and Federal Common
Lawmaking on Collateral Review, 96 NW. U. L. REV. 1413, 1417 & n.24 (2002) (“The Court made
clear that this language substantially limits this conferral of jurisdiction to a narrow purpose, that is,
“filling the interstices of federal judicial power,” when gaps in the statutory law exist.”); William F.
Ryan, Rush to Judgment: A Constitutional Analysis of Time Limits on Judicial Decisions, 77 B.U. L.
REV. 761, 777 n.66 (1997) (“Congress, too, has always recognized that the federal courts would
inevitably encounter procedural gaps, and has in various ways empowered the courts to fill those voids.
This is clearly the purpose of the famous All Writs Act, passed by the first Congress as part of the
Judiciary Act of 1789.”).

231. First Judiciary Act, ch. 20, §§ 13, 14, 1 Stat. 73, 80-82 (1789).

232. AMAR, supra note 58, at 229.

233. Of course, the First Congress’s views were not infallible, and some scholars have
cautioned, as a general matter, that even the Founders could seemingly misapprehend the Constitution.
See, e.g., Amanda L. Tyler, Assessing the Role of History in the Federal Courts Canon: A Word of
Caution, 90 NOTRE DAME L. REV. 1739, 1741-42 (2015) (cautioning that when “making historical
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Even if some enforcement powers were inherent, it does not follow that
unbridled use of that inherent power survived the First Judiciary Act and its
successor statutes, given the view that Congress had plenary power to set
federal court procedures.?** As modern doctrine makes plain, “the exercise of
an inherent power cannot be contrary to any express grant of or limitation on
the . . . power contained in a rule or statute.”?>* For good reason: Congress’s
power “[t]o make all Laws which shall be necessary and proper” extends to
“carrying into Execution . . . all other Powers vested by this Constitution in
the Government of the United States, or any Department or Officer
thereof.”?3® Because any inherent judicial authority flows from the
Constitution’s vesting of judicial power,”’ Congress can regulate that
authority by statute. It follows that, to the extent the obligations under a
mandate and enforcement of the same are inherent to the judicial power,
Congress can supplant the background rule, define a lawful mandate’s scope,
and regulate the means of enforcement.

C. Summary of Statutory Exclusivity

The purpose of this Part is not to answer definitively the scope or content
of any mandate-rule-like doctrine rooted in constitutional or sub-
constitutional sources. Instead, this Part’s principal goal is to make a narrower
claim: before falling back on constitutional inference or inherent power as a
basis for the mandate rule, one should ask whether a statute or valid rule
speaks to the issue, as those source can likely inform or supplant whatever
background rule might exist (to the extent there is a background rule at all).
As Part II showed, Congress has from the earliest days spoken
comprehensively on the relationships among courts at various levels within
the nation’s judicial systems,* and those statutes became the mandate rule’s
source, as some courts already recognize.?** Absent some sound argument that
these statutes are unconstitutional—and, indeed, the better view is that they

arguments in federal courts jurisprudence ... one must be careful about assigning certain data points
from the Founding period determinative weight, rather than treating them as part of a larger
conversation about the role of the judicial power in our constitutional framework”).

234. Taylor, supra note 202, at 886.

235. Dietz, 136 S. Ct. at 1892.

236. U.S.CONST. art. I, § 8, cl. 18.

237. See Degen, 517 U.S. at 823 (first citing Chambers v. NASCO, Inc., 501 U.S. 32, 43-46
(1991); then citing Link v. Wabash R.R. Co., 370 U.S. 626, 630-31 (1996); and then citing United
States v. Hudson, 11 U.S. (7 Cranch) 32, 34 (1812)).

238. Tuse “systems” here to capture the Supreme Court’s relationship with state, territorial, and
D.C. courts.

239. See, e.g., United States v. Kennedy, 682 F.3d 244, 252 (3d Cir. 2012) (situating the
mandate rule in 28 U.S.C. § 2106); Casey v. Planned Parenthood of Se. Pa., 14 F.3d 848, 856 (3d Cir.
1994) (“The statutory authority for the power of the appellate courts dates from the first Judiciary Act
of 1789 and is now found in 28 U.S.C. § 2106.”).
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carry out Congress’s power to regulate the federal courts—I suggest that there
is nothing to be gained from looking anywhere else but the statutes as
supporting the mandate rule.

IV. SOME PROBLEMS WITH (AND SOLUTIONS TO) THE MODERN MANDATE
RULE

Having established that the mandate rule is fundamentally a statutory
doctrine, this Part explores how certain aspects of the doctrine have departed
from the statutory basis. In other words, this Part looks at instances where
courts have applied the doctrine, without reference to its statutory source, in a
way that has created conflict, confusion, or error. Along the way, this Part
suggests how straightforward application of statutory text can inform existing
disputes in the doctrine and correct certain of the errors.

A. The Mandate Rule as a Limit on Jurisdiction

One of the mandate rule’s key precepts is that the appellate mandate is
binding on the lower court on remand, so that the lower court must carry out
the mandate.?** Some courts have taken this further: because the lower court
must comply with the mandate, it cannot do anything foreclosed by the
mandate; and to say that a court cannot do something is simply to say it is
without jurisdiction to take that action.?*! This has led to a seemingly deep
circuit split on whether the mandate rule is jurisdictional or, like the remainder
of the law of the case doctrine, merely a rule of practice guiding the court’s
discretion.?*? This Section argues that, in different contexts, both sides are
correct.

1. The Circuit Split and Its Origins
The current split in authority is relatively stale. The cases holding that the

mandate rule is jurisdictional tend to be older than those treating it as a rule
of practice.?*® One possible explanation is the Supreme Court’s relatively

240. See, e.g., In re Sanford Fork & Tool Co., 160 U.S. 247, 255 (1895); Doe v. Chao, 511 F.3d
461, 465 (4th Cir. 2007) (quoting Ins. Grp. Comm. v. Denver & Rio Grande W. R.R. Co., 329 U.S.
607, 612 (1947)).

241. See, e.g., United States v. Thrasher, 483 F.3d 977, 982 (9th Cir. 2007) (“We have described
our mandate as limiting the district court's ‘authority’ on remand, which is jurisdiction language.”).

242. See, e.g., Rochow v. Life Ins. Co. of N. Am., 737 F.3d 415, 422 (6th Cir. 2013), vacated
on rehearing en banc, 780 F.3d 364 (6th Cir. 2015) (citing Thrasher, 483 F.3d at 982) (acknowledging
the circuit split).

243. Compare, e.g., Seese v. Volkswagenwerk, A.G., 679 F.2d 336, 337 (3d Cir. 1982) (per
curiam) (stating that the mandate rule is jurisdictional), Eutectic Corp. v. Metco, Inc., 597 F.2d 32, 34
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recent project to clean up the meaning of the term “jurisdiction” to refer
generally to “prescriptions delineating the classes of cases a court may
entertain . . . and the persons over whom the court may exercise adjudicatory
authority,”?** but not to other rules governing how cases are processed
through the federal judicial system.?*> The mandate rule may well be thought
of as falling into that latter category; it is a rule for how issues are to be
resolved as a case works its way through various stages of litigation, from
judgment to appeal to proceedings on remand.?*¢ But the split at issue predates
the Supreme Court’s jurisdictional clean-up efforts, and older decisions
treating the mandate rule as jurisdictional may have been using the term
“jurisdiction” with the looseness of which the Supreme Court would
disapprove today.?*’

An alternative driving force behind the split, however, may be the extent
to which the mandate rule is part of the law of the case doctrine. One view is
that the mandate rule is just a specific application of law of the case,**® which
is not jurisdictional.*° But the Ninth Circuit, for example, treats the mandate
rule as jurisdictional and as a doctrine “broader” than law of the case; although
“both doctrines serve an interest in consistency, finality and efficiency,” the
mandate rule serves a separate interest “in preserving the hierarchical
structure of the court system.”?>" If the mandate rule is just a subset of a non-
jurisdictional doctrine, then it should also not be jurisdictional; if the mandate
rule is materially different, then maybe it is jurisdictional.

The jurisdiction-versus-procedural-rule debate is somewhat of the
Supreme Court’s own making. The idea of the mandate rule as jurisdictional
comes from language in the Court’s early cases. From the earliest days, the

(2d Cir. 1979) (per curiam) (noting the district court’s lack of jurisdiction), Tapco Prods. Co. v. Van
Mark Prods. Corp., 466 F.2d 109, 110 (6th Cir. 1972) (noting that the district court did not have
“jurisdiction to modify or change the mandate™), with, e.g., United States v. Matthews, 312 F.3d 652,
657 (5th Cir. 2002) (stating that the mandate rule is not jurisdictional), Tronzo v. Biomet, Inc., 236
F.3d 1342, 1349 (Fed. Cir. 2001) (explaining that the mandate rule is not always a limit on lower
courts’ jurisdictions), United States v. Gama-Bastidas, 222 F.3d 779, 784 (10th Cir. 2000) (noting that
the mandate rule is not jurisdictional), and United States v. Bell, 988 F.2d 247, 251 (1st Cir. 1993)
(explaining that the mandate rule “is simply a specific application of the law of the case doctrine and,
as such, is a discretion-guiding rule”).

244. Fort Bend Cnty. v. Davis, 139 S. Ct. 1843, 1848 (2019) (citing Kontrick v. Ryan, 540 U.S.
443, 455 (2004)).

245. See Kontrick, 540 U.S. at 453-54.

246. See, e.g., Dish Network Corp. v. Arrowood Indem. Co., 772 F.3d 856, 864 (10th Cir. 2014)
(first citing United States v. West, 646 F.3d 745, 748-49 (10th Cir. 2011); and then citing Zinna v.
Congrove, 755 F.3d 1177, 1182 (10th Cir. 2014)) (explaining the mandate’s constraint on district
courts).

247. See, e.g., Fort Bend Cnty., 139 S. Ct. at 1848 (citing Kontrick, 540 U.S. at 455).

248. See, e.g., Matthews, 312 F.3d at 657; Bell, 988 F.2d at 251.

249. See Pepper v. United States, 562 U.S. 476, 506 (2011) (quoting Arizona v. California, 460
U.S. 605, 618 (1983)) (stating that the law of the case doctrine “does not limit the tribunal’s power”).

250. Thrasher, 483 F.3d at 982 (quoting United States v. Cote, 51 F.3d 178, 181 (9th Cir. 1995)).
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Supreme Court applied the mandate rule to foreclose attacks on the validity
of its own prior judgments, even if there was cause to believe that the Court
was without jurisdiction to issue its initial decision.>! Thus, for example,
Martin v. Hunter’s Lessee held that the Court’s judgments are “supposed to
be conclusive” because “no statute has provided any process by which [the
Court] can revise its own judgments.”?*? As a result, a recurring view was that
the Supreme Court was without “[a]ppellate power”—i.e., jurisdiction—"to
review its decisions” after the mandate issued.?>® This view persevered into
the twentieth century.”>* As the Eighth Circuit once put it, “the [S]Jupreme
[Clourt has no appellate jurisdiction over its own judgments” and therefore
“cannot review or modify them after the case has once passed, by the issuance
of the remittitur, from its control.”?>

Over time, the Supreme Court began to intermix these rulings, which
were rooted in an interpretation of the statutes governing appellate power,
with the more general principle of adherence to issues of law previously
decided in a particular case.?>® For example, the Supreme Court began citing
its mandate rule cases in support of the general proposition that the Court will
decline to reconsider any question of law decided in an initial appeal >’ This
principle came to be called the “law of the case,” which “as applied to the
effect of previous orders on the later action of the court rendering them in the
same case, merely expresses the practice of courts generally to refuse to
reopen what has been decided, not a limit to their power.”?*® This distinction
between practice and power rested on an intuitive ground: where a second
appeal simply re-raises an issue decided in the first appeal, the practice was

251. See Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304, 352 (1816).

252. Id. at 355.

253. Washington Bridge Co. v. Stewart, 44 U.S. (3 How.) 413, 426 (1845).

254. See Haley v. Kilpatrick, 104 F. 647, 648 (8th Cir. 1900).

255. Id.

256. See, e.g., Great W. Tel. Co. v. Burnham, 162 U.S. 339, 343-44 (1896) (first citing
Washington Bridge Co., 44 U.S. (3 How.) at 424; then citing Roberts v. Cooper, 61 U.S. (20 How.)
467, 481 (1857); and then citing Clark v. Keith, 106 U.S. 464, 465 (1883)).

257. See, e.g., id. (first citing Wash. Bridge, 44 U.S. (3 How.) at 425; then citing Roberts, 61
U.S. (20 How.) at 481; and then citing Clark, 106 U.S. at 465).

258. Messenger v. Anderson, 225 U.S. 436, 444 (1912) (first citing King v. West Virginia, 216
U.S. 92, 100 (1910); then citing Remington v. Cent. Pac. R.R. Co., 198 U.S. 95, 100 (1905); and then
citing Great W. Tel. Co., 162 U.S. at 343); accord Remington, 198 U.S. at 100 (“However stringent .
.. may be the practice in refusing to reconsider what has been done, it still is but practice, not want of
jurisdiction, that makes the rule.”). In this regard, the Supreme Court’s rule of horizontal adherence
aligned with the prevailing views in state courts and federal circuit courts of the same time period. See
King, 216 U.S. at 100 (“It is said that the decree established the law of the case, but that phrase
expresses only the practice of courts generally to refuse to reopen what has been decided, not a limit
to their power.”) (citing Remington, 198 U.S. at 99, 100); Haley, 104 F. at 648 (describing horizontal
adherence as “the uniform doctrine of this court for years” as well as “the established doctrine of the
supreme court of the United States and of the supreme courts of several of the states.”) (first citing
Dewey v. Grey, 2 Cal. 374, 377 (Cal. 1852); then citing Clary v. Hoagland, 6 Cal. 685, 687 (Cal.
1856); and then citing Gunter v. Laffan, 7 Cal. 588, 592 (Cal. 1857) (Terry, J., concurring)).
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not to “dismiss that appeal for want of jurisdiction,” but to “entertain[]
jurisdiction” and affirm the inferior court’s judgment applying the law handed
down on the first appeal >’

The Supreme Court’s non-jurisdictional view also makes sense when
state courts are considered. If the mandate rule is always jurisdictional, that
raises an important problem about the relationship between the Supreme
Court and state courts. As a statutory doctrine, the mandate rule cannot
withdraw from a state court the right to exercise its own judicial power unless
some grant of federal authority authorizes such a withdrawal of jurisdiction.2®
Although state courts wield judicial power, they do not exercise the “judicial
Power of the United States” that is vested under Article I1I and, by extension,
unambiguously subject to congressional regulation under Article I's
Necessary and Proper Clause.?®! It is beyond this Article’s scope to discuss in
full when Congress can abrogate state court jurisdiction, a topic that has been
discussed elsewhere.?®? Rather, it suffices here to say that there are good
reasons to doubt that 28 U.S.C. § 2106 withdraws jurisdiction from state
courts when the Supreme Court issues a mandate in a case on appeal from that
state’s court system.’®® The statute contains no expressly jurisdictional

259. Great W. Tel. Co., 162 U.S. at 343.

260. Cf. Michael C. Dorf, Congressional Power to Strip State Courts of Jurisdiction, 97 TEX.
L.REV. 1, 2 (2018) (arguing “that Congress has affirmative power to strip state courts of jurisdiction
to hear federal claims in most but not all circumstances™).

261. U.S. CONST. art. IIL, § 1; id. art. I, § 8, cl. 18; see William Baude, Adjudication Outside
Article 111, 133 HARv. L. REV. 1511, 1523-25 (2020) (discussing state courts’ separate judicial
powers); 28 U.S.C. § 1338(a) (Congress can lawfully preclude state courts from exercising jurisdiction
over certain claims, as it has done for claims “arising under any Act of Congress relating to patents,
plant variety protection, [or] copyrights . . . .”); ¢f- Dorf, supra note 260, at 3—4 (arguing that certain
preclusions carry into execution certain of Congress’s enumerated powers, like the power to establish
patents and copyrights).

262. See generally, e.g., Dorf, supra note 260.

263. The Supreme Court appears to acknowledge that 28 U.S.C. § 2106 does not give it the
same power over state courts as over inferior federal courts. When the Supreme Court remands a case
back to state court, it customarily issues a decree narrower than that directed to inferior federal courts.
Whereas federal courts are told to conduct “further proceedings consistent with this opinion,” state
courts are given the gentler prod that their “further proceedings” should be “not inconsistent with this
opinion.” E.g., Liu v. SEC, 140 S. Ct. 1936, 1950 (2020); Espinoza v. Mont. Dep’t of Revenue, 140
S. Ct. 2246, 2263 (2020). One way to view this disparate treatment is that one of the “circumstances”
bearing on what “further proceedings . . . may be just” is whether the remand is to a state court
(wielding its own non-Article III judicial power) or to a federal court sharing in the same power vested
in the Supreme Court. See 28 U.S.C. § 2106. Another potential way to view the difference, however,
might be as an acknowledgement that Congress lacks the power to authorize the Supreme Court to
issue mandates that restrict state courts in the same way that they restrict inferior federal courts. See,
e.g., United States v. Hudson, 11 U.S. (7 Cranch) 32, 33 (1812) (holding that the power to create
inferior federal courts “necessarily implies the power to limit the jurisdiction of those Courts to
particular objects”). Again, it is beyond this Article’s scope to consider that question fully.
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language,?** and various federalism presumptions may fairly counsel against
inferring such a rule as to state courts.’®> Yet, the language in the statute is the
same for any “order of a court lawfully brought” up for review.?®® If the
statute is not jurisdiction-restricting for state courts, it follows that it should
not be read as jurisdiction-restricting for federal courts.

2. Applying the Statutory Assignment of Power

The current division in authority over whether the mandate rule is
jurisdictional reflects an all-or-nothing approach. But a careful reading of
§ 2106 reveals that neither side of the jurisdiction-versus-procedural-rule
debate is exactly right. In many situations, the mandate rule is no more
jurisdictional than any other rule directing how to process a case. After all, the
mandate rule emanates from a statutory command unrelated to the types of
cases or persons over whom the court has power.2’ Instead, to say that the
mandate requires an inferior court to take some action is just to identify 28
U.S.C. § 2106 as supplying a rule of decision for certain disputes. In other
words, some disputes on remand from an appellate court will implicate
instructions that an appellate court already gave, and many of those
instructions will be lawful under § 2106’s broad grant of power to “remand,”
“direct” particular judgments and orders, or “require . . . further
proceedings.”?8 In those situations, § 2106 provides a rule of decision: follow
and apply the mandate. At the same time, there are some circumstances in
which the mandate rule is jurisdictional. Specifically, it is fully consistent with
the contemporary law of federal jurisdiction, and with the history informing
the statutory mandate rule, to characterize an inferior court as having no
jurisdiction to question a mandate’s validity.

The logic of the Supreme Court’s mandate rule cases—and, in particular,
their holdings that the rule is not jurisdictional—makes sense as applied to the
highest court in the system, such as the Supreme Court itself. Federal appellate
power is all about which courts get to review which judgments.?®® When a

264. Cf., e.g., United States v. Kwai Fun Wong, 575 U.S. 402, 410 (2015) (requiring a “clear
statement” by which “traditional tools of statutory construction must plainly show that Congress
imbued a procedural bar with jurisdictional consequences”).

265. Cf, e.g., Wyeth v. Levine, 555 U.S. 555, 565 n.3 (2009) (quoting Medtronic, Inc. v. Lohr,
518 U.S. 470, 485 (1996)) (noting a “presumption against pre-emption” that is rooted in “respect for
the States as ‘independent sovereigns in our federal system’” and related assumption about
congressional intrusion into historic areas of state control); see also Martin v. Hunter’s Lessee, 14 U.S.
(1 Wheat.) 304, 351 (1816) (opinion of Story, J.).

266. 28 U.S.C. § 2106.

267. Cf, e.g., Kontrick, 540 U.S. at 453—54 (generally limiting “jurisdiction” to this sense).

268. 28 U.S.C. § 2106.

269. Cf., e.g., Jennings v. Stephens, 574 U.S. 271, 277 (2015) (alteration in original) (citing
Chevron, U.S.A,, Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842 (1984)) (“This Court, like all
federal appellate courts, does not review lower courts’ opinions, but their judgments.”).
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judgment is “lawfully brought before it for review,” the appellate court is
imbued with express statutory authority under § 2106 to examine the
judgment and then enter a judgment of its own regarding the effect of the
judgment on review.?”’ But appellate jurisdiction runs in only one direction:
up the chain from inferior court to superior court.”’! Thus, on remand from
the Supreme Court, a district court might enter a final judgment in line with
the Supreme Court’s ruling; the losing party might notice an appeal of that
final judgment;*”> and if the Supreme Court (for whatever reasons) grants
review again,”’”® nothing in § 2106 requires it to adhere to its own prior
decision when assessing whether the final judgment now on review should be
“affirmed, modified, vacated, set aside, or reverse[d].”?’* Instead, the statute
allows for sweeping review of the judgment on review’s lawfulness.?’”> The
Supreme Court has all the power it needs from the certiorari statute and § 2106
to correct errors of law, including those in its own prior decision. What holds
the Court to respect its own prior ruling on a point of law is the settled rule of
practice known as the law of the case doctrine,?’® not any deficiency in
statutory authority.

But the world is different for inferior courts. Suppose that, on remand
from the federal circuit court, a party opposes entry of final judgment in the
district court on the ground that the appellate judgment is invalid as beyond
the circuit court’s jurisdiction. Perhaps the appellant noticed its original
appeal too late, thereby depriving the circuit court of appellate jurisdiction,>”’
but no one caught the error. Of course, a judgment in excess of subject matter
jurisdiction is not merely voidable, but outright void.?”® Can the district court
examine the circuit court’s judgment for validity? The mandate rule says no:
among the things an inferior court cannot do is “examine” the mandate “for
any other purpose than execution.”””” Thus, for example, the Supreme Court

270. 28 U.S.C. § 2106.

271. See, e.g., id. (noting appellate courts’ authority to “affirm, modify, vacate, set aside, or
reverse any judgment, decree, or order of a court lawfully before it for review”).

272. Seeid. at § 1291.

273. Seeid. at § 1254(2).

274. See id. at § 2106.

275. To be sure, other rules of decision might constrain that sweep by providing for a limited
standard of review. See, e.g., FED. R. CIv. P. 52(a)(6) (constraining reviewing courts’ authority to set
aside findings of fact).

276. See, e.g., King v. West Virginia, 216 U.S. 92, 100 (1910) (citing Remington v. Cent. Pac.
R.R. Co., 198 U.S. 95, 99, 100 (1905)).

277. See, e.g., Bowles v. Russell, 551 U.S. 205, 209 (2007) (quoting Griggs v. Provident
Consumer Disc. Co., 459 U.S. 56, 61 (1982)) (“[T]he taking of an appeal within the prescribed time
is ‘mandatory and jurisdictional.””).

278. E.g., Elliott v. Peirsol’s Lessee, 26 U.S. (1 Pet.) 328, 329 (1828).

279. Sibbald v. United States, 37 U.S. (12 Pet.) 488, 492 (1838) (first citing Gilliland v.
Caldwell, 1 S.C. (1 Rich.) 194, 197 (S.C. 1869); then citing Miller v. The Lord Proprietary, 1 H. &
McH. 543, 544-45 (Md. 1774); and then citing Campbell v. Price, 17 Va. (3 Munf.) 227, 228 (Va.
1812)).
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held in Skillern’s Executors v. May’s Executors that a circuit court was bound
to carry out a mandate directing resolution of the merits even though the
circuit court on remand from the Supreme Court identified a defect in its own
jurisdiction.?®” Even in the absence of federal jurisdiction, the circuit court
could not disregard the Supreme Court’s mandate as invalid.?®!

For the hypothetical district court described above, this rule is
jurisdictional. Section 2106 confines the examination of “any judgment,
decree, or order” to a “court of appellate jurisdiction” reviewing a judgment
“lawfully brought before it.”?*? The district court cannot avail itself of this
power.23 The way to lawfully bring the circuit court’s judgment for review in
a different forum was by certiorari to the Supreme Court.?** Once the mandate
is sent down, however, its validity is conclusive in the same proceeding.?®’

If this rationale seems familiar, that is because it follows the same basic
logic as the Rooker-Feldman doctrine.?®® That doctrine “prevents the lower
federal courts from exercising jurisdiction over cases brought by state-court
losers” who seek to challenge in federal court the final state court judgment
against them.?®” The rule follows from a negative inference: by statute,
Congress generally empowered the Supreme Court alone among the federal
courts to “reverse or modify” state court judgments, so district courts may not
entertain original actions by state-court losers asking the court to declare a
final state court judgment null and void, as that “would be an exercise of
appellate jurisdiction” reserved to the Supreme Court.?®® So, too, in the
mandate rule context: by assigning the power to review judgments only to
courts whose appellate jurisdiction has been properly invoked, § 2106 implies

280. Skillern’s Ex’rs v. May’s Ex’rs, 10 U.S. (6 Cranch) 267, 267-68 (1810).

281. Id.

282. 28 U.S.C. § 2106.

283. See id.; cf. Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 90 (1998) (noting that
jurisdiction can refer to specified “remedial powers of the court”).

284. 28 U.S.C. § 1254. Isay “in a different forum” because one option to sidestep the mandate
rule is to move in the circuit court for recall of the mandate. See, e.g., Shammas v. Lee, 187 F. Supp.
3d 659, 663 (E.D. Va. 2016), aff’d, 683 F. App’x 195 (4th Cir. 2017).

285. One might say that this result instead comes from the doctrine of res judicata. 1t is true
that “subject-matter jurisdiction ... may not be attacked collaterally,” Kontrick, 540 U.S. at 455 n.9,
but that rule applies only once a final judgment in one case is attacked in a subsequent case. See, e.g.,
Des Moines Navigation & R. Co. v. Iowa Homestead Co., 123 U.S. 552, 558-59 (1887) (cited by
Kontrick, 540 U.S. at 455 n.9); RESTATEMENT (SECOND) OF JUDGMENTS § 12 (1982). To the extent
a similar rule obtains within a single lawsuit, some other doctrine must be doing the work.

286. See Rooker v. Fid. Tr. Co., 263 U.S. 413, 416 (1923) (“[N]o court of the United States
other than this court could entertain a proceeding to reverse or modify the judgment for errors of that
character. . . . To do so would be an exercise of appellate jurisdiction.”); D.C. Ct. of Appeals v.
Feldman, 460 U.S. 462, 476 (1983) (“[T]he United States District Court is without authority to review
final determinations of the District of Columbia Court of Appeals in judicial proceedings” because
such review “can be obtained only in this Court.”).

287. Lance v. Dennis, 546 U.S. 459, 460 (2006) (per curiam) (citing Exxon Mobil Corp. v.
Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005)).

288. Rooker, 263 U.S. at 416.
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that other courts lack that power.?®® And “it is commonplace” for the word
“jurisdiction” to be used as “specifying the remedial power[] of the court.”*°
A restriction on an inferior court’s power to disregard a higher court’s
judgment in the same case—or, to borrow § 2106’s term, to “set aside” that
judgment as void**'—is no less a jurisdictional limitation than any other
withdrawal of power.

What I have just described is a very narrow application in which the
mandate rule is jurisdictional; it is particular to those situations in which an
inferior court is asked not to give effect to a superior court’s judgment because
of some legal defect in the judgment itself. In that situation, to say that the
inferior court cannot “examine” the judgment, even “for error apparent,”? is
simply to recognize that the examination power does not apply except when a
judgment is lawfully brought up to a superior court for appellate review.>
But the mandate rule covers a wide array of other obligations, including the
inferior court’s adherence to questions of law actually resolved and obedience
to directions about “the entry of such appropriate judgment, decree, or order”
or “further proceedings” to be had.?®* Where the validity of the directive is not
at issue, the lower court’s obligation to carry out the mandate is not a restraint
on its jurisdiction, but a requirement that flows from § 2106’s rule of decision
identifying the directive as lawful. Put differently, when the only issue is the
inferior court’s obedience to a mandate, disobedience is no more an act in
excess of jurisdiction than any other failure to apply a statute or valid
procedural rule correctly.

The lesson of this Section is that both sides of the jurisdiction-versus-
procedure debate are right in some situations. There are times when the
mandate rule is properly understood as jurisdictional, and there are times
when it is merely a rule of practice. This matters for a practical reason: if
courts treat every obligation under the mandate rule as a limit on jurisdiction,
then an aggrieved party who fails to object to—or affirmatively invites—a
district court’s deviation from the mandate can prevail on appeal by raising

289. See 28 U.S.C. § 2106.

290. Steel Co., 523 U.S. at 90 (first alteration in original) (citing United States v. Vanness, 85
F.3d 661, 663 n.2 (D.C. Cir. 1996)).

291. 28 U.S.C. § 2106.

292. Sibbald v. United States, 37 U.S. (12 Pet.) 488, 492 (1838) (first citing Gilliland v.
Caldwell, 1 S.C. (1 Rich.) 194, 197 (S.C. 1869); then citing Miller v. The Lord Proprietary, 1 H. &
McH. 543, 544-45 (Md. 1774); and then citing Campbell v. Price, 17 Va. (3 Munf.) 227, 228 (Va.
1812)).

293. See 28 U.S.C. § 2106.

294. Id.; see also, e.g., Doe v. Chao, 511 F.3d 461, 465 (4th Cir. 2007) (“The mandate rule
prohibits lower courts, with limited exceptions, from considering questions that the mandate of a
higher court has laid to rest.”).
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the mandate rule for the first time.>>> After all, jurisdictional objections of this
sort are generally not subject to waiver or forfeiture.”*® The way to distinguish
the two situations is by careful reference to § 2106 and its allocations of power
to different courts.?’” If the inferior court purports to use power under § 2106
that it does not have, that is a jurisdictional error. But if the inferior court
merely disobeys a superior court’s use of § 2106’s power, the error is merely
procedural.

B. The Mandate Rule and Control of Agency Action

A cornerstone of modern federal administrative law litigation is the
petition for review, a standard means for challenging agency action.””® On a
petition for review, a party aggrieved by agency action challenges that action’s
lawfulness directly in a circuit court of appeals.”®* An inferior court is not
involved; the agency is both the party bound by the resulting judgment and
the initial decision-making body to which a remand occurs.3%

To what extent does the mandate rule bind an agency? The prevailing
view is that the doctrine applies with equal force.**! As a leading treatise puts
it: “An administrative agency is bound by the mandate of a reviewing court

295. How can a party that invited deviation from a mandate be aggrieved? Consider this
hypothetical: A circuit court vacates a federal criminal sentence and remands for the limited purpose
of having the district court resentence by starting with the correct sentencing guideline. On remand,
the defendant asks the court for de novo resentencing, thinking that new evidence of rehabilitation and
other arguments might further move the district court. The district court agrees to do so, but then makes
new adverse findings or rulings that result in an even worse sentence than initially imposed. If the
deviation from the mandate was in excess of jurisdiction, then the defendant should be able to appeal
and get yet another resentencing. Cf., e.g., ATSA of Cal., Inc. v. Cont’l Ins. Co., 754 F.2d 1394, 1396
(9th Cir. 1985) (order) (“Even at the joint request of the litigants, the district court may not deviate
from the mandate of an appellate court.”). If not, the defendant may have waived or forfeited any
objection to the error. This hypothetical is not necessarily farfetched; for a discussion of recurring
problems regarding the mandate rule and the scope of sentencing remands, see, e.g., United States v.
Malki, 718 F.3d 178, 182-83 (2d Cir. 2013) (first citing United States v. Quintieri, 306 F.3d 1217,
1228 n.6 (2nd Cir. 2002); then citing Yick Man Mui v. United States, 614 F.3d 50, 53 (2nd Cir. 2010);
and then citing United States v. Ben Zvi, 242 F.3d 89, 95 (2d Cir. 2001)).

296. See, e.g., Hamer v. Neighborhood Hous. Servs. of Chi., 138 S. Ct. 13, 17 & n.1 (2017)
(first citing Kontrick v. Ryan, 540 U.S. 443, 455 (2004); and then citing United States v. Olano, 507
U.S. 725,733 (1993)).

297. 28 U.S.C. § 2106.

298. See, e.g.,28 U.S.C. § 2344; Toni M. Fine, Appellate Practice on Review of Agency Action:
A Guide for Practitioners, 28 U. TOL. L. REV. 1, 17 (1996) (“The review prceeding begins with the
filing of a petition for review with the clerk of the court.”)

299. See, e.g.,28 U.S.C. §§ 2342, 2344.

300. See, e.g., Scott v. Mason Coal Co., 289 F.3d 263, 270 (4th Cir. 2002) (reversing “the
Board’s order denying benefits and remand[ing] with an order to award benefits without further
administrative proceedings”); Curry v. Beatrice Pocahontas Coal Co., 67 F.3d 517, 524 (4th Cir. 1995)
(remanding “to the BRB with directions to direct an award of appropriate benefits”); Fine, supra note
298, at 29 (noting that the “common result” when a petition is granted is “a remand to the agency”).

301. WRIGHT & MILLER, supra note 8; Fine, supra note 298, at 29.
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much as a lower court is bound by the mandate of a higher court,” which the
treatise calls a “general principle” that “is easily recognized.”%* Intuitive
though that may be, there is significant nuance that some courts appear to
miss—namely, the scope of the authorized statutory review and determination
power.

1.  An Overview of Judicial Control of Agency Action via the
Mandate

As this Article has discussed, the “mandate rule” evolved from statutes
that gave the Supreme Court broad power to correct errors in an inferior
court’s judgment.3®* Over time, that statute evolved to state with particularity
the things that an appellate court can require of a lower court, ranging from
straightforward affirmance or reversal of its judgment to remanding with
instructions “direct[ing] the entry of such appropriate judgment, decree, or
order” or “requir[ing] such further proceedings to be had as may be just under
the circumstances.”* But that statute is plain: it applies to review of a
“judgment, decree, or order of a court.”3% If appellate courts are looking to
supervise agency action on remand, they better look elsewhere for authority.

And, of course, such authority exists, just not always as broad as that
enjoyed with respect to inferior courts. As discussed in Part II, the early
twentieth century saw Congress experiment with approaches to judicial
review of agency action, culminating in statutes that form a backbone of
modern administrative law and that generally provide a judicial scheme
“borrowed from the understandings that govern the relationship between
appeals courts and trial courts in civil litigation.”*% For example, the Hobbs
Act governs judicial review of several agencies’ final rules, regulations, and
orders, but provides that the reviewing court may only “enjoin, set aside,
suspend (in whole or in part), or . . . determine the validity of” the agency
action.’”” Similarly, the Federal Energy Regulatory Commission’s judicial
review statutes provide federal appellate courts with the power “to affirm,
modify, or set aside” challenged orders.®® These statutes do not expressly
provide for directing the entry of particular orders or requiring particular
proceedings on remand—i.e., instructions that a federal appellate court may
hand down to an inferior federal court under § 2106.3% Nevertheless, appellate

302. WRIGHT & MILLER, supra note 8.

303. See supra Section I1.B.

304. 28 U.S.C. § 2106; see supra Subsection 11.B.2.

305. 28 U.S.C. § 2106 (emphasis added).

306. Merrill, supra note 161, at 940; see generally supra Subsection I1.B.3.

307. 28 U.S.C. § 2342.

308. 15 U.S.C. § 717r(b); 16 U.S.C. § 825/(b).

309. Compare sources cited supra notes 307-308 and accompanying text with 28 U.S.C. § 2106
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courts have imported the judicial mandate rule into the realm of administrative
law, sometimes in a manner incompatible with the narrower scope of authority
provided by the applicable judicial review statutes.*!

A key early offender was the D.C. Circuit. In Pottsville Broadcasting Co.
v. FCC, that court reversed the Federal Communications Commission’s denial
of an application to construct a broadcast station.>!! On remand to the FCC,
the agency started a new proceeding in which it set for hearing three
applications—Pottsville Broadcasting’s initial application plus two new
applications—with the license to go to the applicant that would best serve the
public interest.3!? Pottsville Broadcasting returned to the D.C. Circuit, seeking
“a writ of mandamus to require the Commission to grant [its] application . . .
on the record as submitted to and considered by” the court in the initial
appeal.’!* The court agreed with Pottsville Broadcasting, reasoning that “as
far as is practicable the order of the court entered on an appeal from the
Commission ought to have the same effect and be governed by the same rules
as apply in appeals from a lower federal court to an appellate federal court in
an equity proceeding.”3'* The court then invoked the mandate rule against the
agency and issued the writ.}!?

The Supreme Court reversed.’!® With respect to the mandate rule, the
Court observed that this “was not a mandate from court to court but from a
court to an administrative agency.”*!” The Court reasoned that the relationship
between the federal courts is not necessarily the same as the relationship
between federal courts and administrative agencies, and so

technical rules derived from the interrelationship of judicial tribunals
forming a hierarchical system are taken out of their environment when
mechanically applied to determine the extent to which Congressional
power, exercised through a delegated agency, can be controlled within the
limited scope of ‘judicial power’ conferred by Congress under the
Constitution.’!®
But the Court did not rest on these abstract differences; it ultimately
rooted its analysis in the applicable judicial review statutes.’!® As the Court
observed, the original Radio Act of 1927 authorized a reviewing court to “alter

310. See, e.g., Fine, supra note 298, at 29 n.199 (citing, e.g., Greater Boston Telev. Corp. v.
FCC, 463 F.2d 268, 277 (D.C. Cir. 1971)).

311. Pottsville Broad. Co. v. FCC, 98 F.2d 288, 289, 291 (D.C. Cir. 1938).

312. Pottsville Broad. Co. v. FCC, 105 F.2d 36, 38 (D.C. Cir. 1939).

313. Id.

314. Id. at 39.

315. Id. at 39—41 (citing In re Sanford Fork & Tool Co., 160 U.S. 247, 256 (1895)).

316. FCC v. Pottsville Broad. Co., 309 U.S. 134, 146 (1940).

317. Id. at 141.

318. Id.

319. Seeid. at 143-44.
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or revise the decision appealed from and enter such judgment as to it may
seem just.”?* This made the reviewing court “a superior and revising agency
in the same field” of delegated authority as the agency itself.**! But Congress
soon amended that initial act to limit the court’s role to “affirming or reversing
the decision of the commission” based on the resolution only of questions of
law.>?? In light of that revised scope of authority, the Court held that the D.C.
Circuit’s initial ruling “did not create rights of priority” in the license
applicant.**® In other words, the D.C. Circuit could enter a judgment that
conclusively determined the lawfulness of the initial denial of the application,
but it had no power to direct a certain outcome or manner of proceeding on
remand.’**

Notably, the Supreme Court did not disavow the mandate rule’s
application to administrative agencies.’”> Instead, after reasserting its own
power to interpret the D.C. Circuit’s mandate de novo, the Court turned to a
“much deeper issue” about the legal effect that the mandate could have, not
just whether the D.C. Circuit’s gloss on its own mandate was correct.>2° In
this respect, the Court’s analysis focused on the appellate court’s power and,
by extension, the scope of the obligation that the mandate created for the
agency.’?” And as it has always done, the Court situated the mandate’s lawful
effect in the applicable statutory framework for review.>?

Pottsville was not necessarily well received. In 1952, Congress responded
to the Pottsville decision by enacting 47 U.S.C. § 402(h).>* Under that
provision, if a court enters an order reversing the FCC, the court “shall remand
the case to the Commission to carry out the judgment of the court,” which
“unless otherwise ordered by the court” will carry out the judgment “upon the
basis of the proceedings already had and the record upon which said appeal
was heard and determined.”*** The basic idea was to give the appellate court
“a measure of control commensurate with the dignity and responsibility of
that tribunal,”*! with some commentators observing that Section 402(h)
“closely resembles the mandate rule enunciated by the lower court” in

320. Id. at 144.

321. Id. (quoting Fed. Radio Comm’n v. Gen. Elec. Co., 281 U.S. 464, 467 (1930)).

322. Fed. Radio Comm’n v. Nelson Bros. Bond & Mortg. Co., 289 U.S. 266, 275 & n.2 (1933).

323. Pottsville Broad. Co.,309 U.S. at 145.

324. Seeid. at 145.

325. See id. at 140.

326. Id. at 141.

327. Seeid.

328. See generally supra Part 11.

329. Communications Act Amendments, 1952, Pub. L. No. 82-554, sec. 14, § 402, 66 Stat. 711,
720 (codified at 47 U.S.C. § 402(h)); L. Andrew Tollin, The Battle for Portland, Maine, 52 FED.
COMMC’NS L.J. 63, 93 (1999).

330. 47 U.S.C. § 402(h).

331. Tollin, supra note 329, at 93 (quoting S. REP. NO. 44, at 12 (1951)).
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Pottsville.3** But that Congress may have abrogated Pottsville’s immediate
holding does not undermine that case’s rationale.**> The rule is simple
enough: judicial supervision of inferior courts is not necessarily coextensive
with judicial supervision of administrative agencies, and the right place to
look for mandate-rule-like supervisory power is the governing statutory
review scheme.?*

But Pottsville’s lessons did not seem to stick, as City of Cleveland v.
Federal Power Commission shows.>*® In that case, the D.C. Circuit held on
petition for review that the Federal Power Commission committed legal error
when it refused to investigate whether a filed rate was unauthorized and
without effect.*® The court reversed the agency’s disposition of a single issue
and remanded to the agency “for further proceedings consistent with [its]
opinion.”*” On remand, the FPC focused its investigation on the one issue
specifically reversed but not all “other energy charges” in dispute.>*® That
prompted a motion to enforce the initial mandate, which the court granted.**
The court acknowledged Pottsville, which it cited for the proposition that the
mandate rule makes “no exception for reviews of administrative agencies.”**
But the D.C. Circuit distinguished that case in substantial part, reasoning that
its initial ruling addressed “only purely legal questions,”*! as permitted by
statute. And the resolution of those questions required the agency to follow
the court’s initial, broad determination “outlaw[ing] all unilateral alterations
of agreed-upon rates” and “to determine whether the energy charges”—any
of them at issue—“are of that ilk.”**? This, the court reasoned, followed from
“the duty of a lower court to follow what has been decided by a higher court
at an earlier stage of the case.”*’

The City of Cleveland approach has become well-accepted. In Office of
Consumers’ Counsel v. FERC** for example, the D.C. Circuit addressed

332. Id.

333. See Greater Bos. Television Corp. v. FCC, 463 F.2d 268, 281-82 (D.C. Cir. 1971)
(discussing the extent to which Section 402(h) “cut back” on Pottsville); Tollin, supra note 329, at 93
(suggesting that Section 402(h) “respond[ed] to the unfairness of the comparative hearing result in
Pottsville”).

334. Accord Greater Bos. Television Corp., 463 F.2d at 291 (stating that, notwithstanding
Section 402(h), “[u]nder Pottsville it is our function as an appellate court—exercising both supervisory
power and responsibility of restraint—to consider what lies within the agency’s jurisdiction, and to
avoid interference with the public interest as defined by Congress”).

335. City of Cleveland v. Fed. Power Comm’n, 525 F.2d 845 (D.C. Cir. 1976).

336. Id. at 856.

337. Id. at 857.

338. City of Cleveland v. Fed. Power Comm’n, 561 F.2d 344, 346 (D.C. Cir. 1977).

339. Id. at 346, 348.

340. Id. at 346 & n.24 (citing FCC v. Pottsville Broad. Co., 309 U.S. 134, 145 (1940)).

341. Id. at 346 n.24.

342. Id. at 348.

343. Id. (quoting Munro v. Post, 102 F.2d 686, 688 (2d Cir. 1939)).

344. Off. of Consumers’ Couns. v. FERC, 783 F.3d 206 (D.C. Cir. 1986).
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FERC’s conclusion that an interstate gas pipeline’s practices were not “abuse”
under the Natural Gas Policy Act of 1978.3*° The court held that the second
part of FERC’s two-part test for “abuse” was “either flatly at odds with the
plain meaning of the statute or incomprehensible,” and therefore reversed and
remanded for FERC “to reconsider its interpretation of abuse and construct a
new test that adheres to the statutory requirement” before then “be[ing]
required to reevaluate [the] challenged conduct in light of the revised test of
abuse.”*¢ A year later, the D.C. Circuit granted a motion directing compliance
with the mandate.’*’ The court broadly stated, with citation to City of
Cleveland alone, that it “has the authority, through the process of mandamus,
to correct any misconception of its mandate by a lower court or administrative
agency subject to its authority,” a “recourse” that a party “always has.”>*® But
the court never paused to consider the key question: What did the mandate
lawfully require of the agency, given Congress’s applicable grant of statutory
judicial review authority?

These cases reflect a strong view of the mandate rule as applied to
administrative agencies. City of Cleveland and Office of Consumers’ Counsel
each equate an appellate court’s authority over an administrative agency with
its authority over a lower court, essentially treating the mandate rule as
identical regardless of the body supposedly bound by the mandate.’*® This
strong view of the mandate rule for agency action has become an article of
faith not just in the D.C. Circuit,**° but elsewhere.*! Thus, a prevailing view
in the federal circuit courts is that the mandate rule operates identically as
between courts and agencies.>*?

345. Id. at 211.

346. Id. at 236.

347. Off. of Consumers’ Couns. v. FERC, 826 F.2d 1136, 1140 (D.C. Cir. 1987) (per curiam).

348. Id.

349. See id.; City of Cleveland v. Fed. Power Comm’n, 561 F.2d 344, 346 (D.C. Cir. 1977).

350. See, e.g., Clifton Power Corp. v. FERC, 294 F.3d 108, 112-13 (D.C. Cir. 2002) (citing Off.
of Consumers’ Couns., 826 F.2d at 1140) (“True it is that a ‘federal appellate court has the authority,
through the process of mandamus, to correct any misconception of its mandate by a lower court or
administrative agency subject to its authority.””); ¢f. MCI Telecomms. Corp. v. FCC, 580 F.2d 590,
591 (D.C. Cir. 1978).

351. See, e.g., lowa Utils. Bd. v. FCC, 135 F.3d 535, 541-42 (8th Cir. 1998) (“A federal court
of appeals can use mandamus to preclude an agency from taking steps to evade the effect of its
mandate, even if these steps were not expressly contemplated by the prior decision.”), vacated and
remanded sub nom. AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366 (1999); Reich v. Contractors
Welding of W.N.Y ., Inc., 996 F.2d 1409, 1414 (2d Cir. 1993) (finding that “the Commission violated
both the letter and the spirit of our mandate by attempting to retain the reasoning of the prior decision
as precedent”); Dep’t of Navy v. Fed. Lab. Rels. Auth., 835 F.2d 921, 923 (1st Cir. 1987) (“We know
of no adequate means to correct the present misapplication or non-compliance with our mandate other
than through the use of our mandamus power.”).

352. See cases cited supra notes 349-351.
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2. A Return to Statute-Based Mandates to Agencies

The prevailing view is mistaken. This is not necessarily because there are
no situations in which the mandate rule operates on an agency the way it
operates on a court. Rather, the view is mistaken because it takes that parity
for granted, often without undertaking the careful parsing of statutory
authority that the Supreme Court directed in Pottsville.

Part of the problem in applying the mandate rule to administrative
agencies may be the tendency to conflate the mandate’s dual aspects. Because
an agency is both a party to the judicial proceeding and the initial deciding
body, the judicial proceeding results in both a judgment that settles the
agency’s rights and obligations vis-a-vis the petitioner and a mandate
governing how to implement that judgment. More confusing still, the mandate
ordinarily consists of little more than the court’s opinion and “a certified copy
of the judgment.”>** The same documents serve two distinct roles. The
judgment controls what the agency owes the petitioner; the mandate controls
how the judgment is given effect and implemented. Put differently, a judgment
fixes vested rights between parties, but a mandate directs the inferior body to
act.** Importantly, however, different legal rules govern those documents’
effects in their different roles. A final federal judgment’s effect is governed
by federal constitutional law (in particular, the separation of powers and
vesting of judicial power in the federal courts) and federal common law.**
But, as this Article has argued, the lawful effect of a judicial mandate is
governed by statute.>>

Underlying the prevailing treatment of the mandate rule as applied to
agencies is the assumption that the court can dictate the ~ow question. That
intuition comes honestly; with respect to inferior courts, § 2106 confers broad
power on the appellate court to direct action on remand.>*” But there are good
reasons to doubt that the same control exists in the court-agency relationship.
As Pottsville recognized decades ago, agencies have power that exceeds, and
is different from, “the conventional judicial modes for adjusting conflicting

353. FED.R. ApPP. P. 41(a).

354. Compare sources cited supra note 223 and accompanying text (discussing the effect of
judgments), and, e.g., Fed. Power Comm’n v. Pac. Power & Light Co., 307 U.S. 156, 160 (1939)
(“The court has power to pass judgment upon challenged principles of law insofar as they are relevant
to the disposition made by the Commission” and “a judgment rendered will be a final and indisputable
basis of action as between the Commission and the defendant.”) (quoting ICC v. Baird, 194 U.S. 25,
38 (1904)), with, e.g., 28 U.S.C. § 2106 (conferring the power to “direct . . . entry” of a judgment “or
require such further proceedings to be had”).

355. See, e.g., Taylor v. Sturgell, 553 U.S. 880, 891 (2008) (“The preclusive effect of a federal-
court judgment is determined by federal common law.”); Plaut v. Spendthrift Farm, Inc., 514 U.S.
211,218-19 (1995) (explaining that Article III renders final judgments conclusive of particular cases).

356. See generally supra Parts 11 and II1.

357. 28 U.S.C. § 2106.
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claims”;**® and it remains true today that “agencies, unlike lower courts, are
not faithful agents of the remanding tribunal,” because agencies have their
own agendas and their own obligations to the President and Congress.>*° The
relevant statutes reflect this by insulating agency orders from over-intrusive
judicial review.*®® As previously discussed, Congress experimented with
more sweeping grants of judicial revision and supervisory power before
settling on narrower judicial review statutes that generally limit courts to
affirming, reversing, or modifying agency actions to correct legal error and
only on an existing record—an approach made necessary by the Supreme
Court’s consistent holdings that any more intrusive review amounted to
impermissible administrative action by federal courts.*®! It is not always the
case that agency judicial review statutes confer the same breadth of appellate
supervision for agencies as for inferior courts, especially given the separation
of powers concerns that led to the modern model of appellate review of
administrative action.*¢?

At bottom, federal appellate courts should be more attentive to the scope
of their power of review. Consider again City of Cleveland.®* In that case, the
court recited its view that the mandate rule applies to agencies and then faulted
the FPC for not, on remand, carrying the logic of the D.C Circuit’s opinion to
its furthest reach.3** Although the D.C. Circuit had necessarily decided only a
single point on the initial appeal,*® it concluded that the agency on remand
should have conducted proceedings that encompass everything that
“inexorably” followed from the opinion’s logic because the mandate rule
“applies to everything decided, either expressly or by necessary
implication.”*®® Notably, the court in the initial proceeding remanded “for
further proceedings consistent with the opinion,”**” a directive that would
ordinarily entail an obligation to carry out what an opinion implicitly required.

358. FCC v. Pottsville Broad. Co., 309 U.S. 134, 142 (1940).

359. Joshua Revesz, Voluntary Remands: A Critical Reassessment, 70 ADMIN. L. REV. 361,397
(2018).

360. See, e.g., Merrill, supra note 161, at 992-97 (describing the emergence of the appellate
model of judicial review of agency action as a response to concerns about over-intrusive judicial
involvement in agency action).

361. See supra Subsections I1.B.3 and IV.B.1; see also Merrill, supra note 161, at 992-97
(describing the origins of the appellate review model for administrative law).

362. See, e.g., 16 U.S.C. § 825/ (conferring jurisdiction “to affirm, modify, or set aside such
order in whole or part” agency action); 28 U.S.C. § 2342 (conferring jurisdiction “to enjoin, set aside,
suspend (in whole or in part), or to determine the validity of”” agency action); Merrill, supra note 161,
at 945.

363. See supra notes 335-343 and accompanying text.

364. City of Cleveland v. Fed. Power Comm’n, 561 F.2d 344, 348 (D.C. Cir. 1977).

365. City of Cleveland v. Fed. Power Comm’n, 525 F.2d 845, 857 (D.C. Cir. 1976).

366. City of Cleveland, 561 F.2d at 348 (quoting Munro v. Post, 102 F.2d 686, 688 (2d Cir.
1939)).

367. City of Cleveland, 525 F.2d at 857.
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But the missing piece of the court’s analysis is whether that directive was
lawful in the first place, given the statutory review scheme.

So, how should City of Cleveland have proceeded? For starters, the
baseline presumption is that administrative agencies are different from
inferior courts in constitutionally material ways.**® The question is always
what level of judicial supervision the Constitution allows Congress to
authorize, and what Congress then actually authorized within that sphere 3%
At the time of City of Cleveland, the applicable judicial review statute
provided only for a “judgment and decree . . . affirming, modifying, or setting
aside, in whole or in part,” the order on review.*’* Notably, that statute did not
provide for remand or direction on remand, even though the same statute
authorized the court to direct proceedings in another way.*”! In particular, if a
party to a petition for review adduced new and material evidence that it
reasonably failed to present to the agency in the first instance, the court could
“order such additional evidence to be taken before the Commission and to be
adduced upon the hearing in such manner and upon such terms and conditions
as to the court may seem proper.”>’?> In other words, Congress authorized
judicial direction of agency proceedings in one situation (i.e., supplementation
of the record), but not with respect to remands following reversal or vacatur.’’?
Thus, the Pottsville baseline rule against judicial interference with agency
proceedings should have held, and the court should have recognized the
absence of power to mandate how a proceeding occurs on remand.

To be sure, the court might have concluded on a second petition for
review that the logic of its prior opinion compels the conclusion that the FPC
erred by taking a certain approach on remand (e.g., because the agency’s
approach was contrary to law).3”* But that is different from situating the error
in defiance of the mandate. The former is a violation of statute correctable on
petition for review, whereas the latter is a violation of judicial order

368. Cf. FCC v. Pottsville Broad. Co., 309 U.S. 134, 142-44 (1940).

369. See, e.g., id. at 136-37.

370. Public Utility Act of 1935, ch. 687, § 313(b), 49 Stat. 803, 861 (codified as amended at 16
U.S.C. § 825)).

371. See id.

372. Id.

373. See id. This is true of other review statutes as well. For example, the Hobbs Act similarly
provides courts with power to order certain agencies to take further evidence. 28 U.S.C. § 2347.
Calling attention to the absence of a general power to supervise on remand is not meant to cast doubt
on the distinct situation of a remand when a court has not decided the merits, “where justice demands
that course in order that some defect in the record may be supplied.” Ford Motor Co. v. Nat’l Lab.
Rels. Bd., 305 U.S. 364, 373 (1939) (first citing Estho v. Lear, 32 U.S. (7 Pet.) 130, 131 (1833); then
citing Levy v. Arredondo, 37 U.S. (12 Pet.) 218, 218 (1838); and then citing Villa v. Van Schaick, 299
U.S. 152 155 (1936) (per curiam)). That is a unique situation in which the remand does not carry with
it judicially imposed obligations incident to a determination of the merits. See id. at 373—74.

374. See 5 U.S.C. § 706(2)(A) (reviewing court shall “hold unlawful and set aside agency action
... found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law™).
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correctable by mandamus, a process that can disrupt and derail agency
proceedings by injecting the courts mid-stream in the administrative
process.?”> Perhaps some supervision is desirable, but that is ultimately a
decision for Congress. A serious objection to the current state of the mandate
rule as applied to agencies is that Congress’s designed relationship between
courts and agencies, and the formers’ scope of review of the latter, reflects an
informed choice about when courts should become involved.?”® Generally, the
answer is only on final action.’”” An administrative mandate rule doctrine that
disregards the significance of the statutory review scheme’s design—
including the general emphasis on finality and the absence of an express,
broad power to direct proceedings on remand—could be subverting
Congress’s will by aggrandizing judicial power under the guise of enforcing
mandates, when in fact the mandates exceed their statutory authority.

That said, there are situations in which resolution of a purely legal
question will necessarily require a particular outcome on remand. Consider
this hypothetical: A party files a petition for rulemaking for an agency to
repeal a rule on the ground that the rule is inconsistent with the authorizing
statute.’”® The agency denies the petition on the ground that the rule is lawful.
The party then files a petition for review, arguing that the denial was arbitrary,
capricious, and contrary to law because the rule is in fact legally invalid.?”
The court agrees and grants the petition. That judgment fixes the parties’
rights with respect to the petition for repeal: it conclusively determines that
the agency’s denial of the petition for repeal was unlawful, and the prevailing
petitioner now has a vested right, under the judgment, to have the petition
granted.>®" If the agency still refuses to grant the petition, the party can seek
further relief to “compel agency action unlawfully withheld or unreasonably
delayed*®!—relief that courts frequently recognize is identical to
mandamus.**? In that situation, there is functional equivalence between the
judgment and the mandate. On remand, there is only one action the agency

375. E.g., Off. of Consumers’ Couns. v. FERC, 826 F.2d 1136, 1140 (D.C. Cir. 1987).

376. See supra Subsection 11.B.3.

377. E.g., 5 US.C. § 704 (providing for review of “final agency action”); 28 U.S.C. § 2342
(providing for review of various “final” actions).

378. See 5 U.S.C. § 553(e) (“Each agency shall give an interested person the right to petition
for. .. repeal of a rule.”).

379. 5U.S.C. § 706(2)(A).

380. See Fed. Power Comm’n v. Pac. Power & Light Co., 307 U.S. 156, 160 (1939) (quoting
ICC v. Baird, 194 U.S. 25, 38 (1904)) (“[A] judgment rendered will be a final and indisputable basis
of action as between the Commission and the defendant.”).

381. 5U.S.C. § 706(1).

382. See, e.g., Norton v. S. Utah Wilderness All., 542 U.S. 55, 63 (2004) (“[T]he APA carried
forward the traditional practice prior to its passage, when judicial review was achieved through
b e of the so-called prerogative writs—principally writs of mandamus under the All Writs
Act....”); Hyatt v. U.S. Pat. & Trademark Off., 146 F. Supp. 3d 771, 781 & n.25 (E.D. Va. 2015)
(noting that the “relief under § 706(1) is functionally identical” to the “writ of mandamus”).
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can take because statutory rules imbue the judgment with the same effect
(subject to the same remedies) as § 2106 imbues a judicial mandate to an
inferior court.’®* But it does not follow that the resolution of every legal
question leaves the agency with only one option on remand.

As noted, City of Cleveland does not stand alone. Its approach has spread
to several opinions across circuits, which now uncritically assume sweeping
mandamus power without careful reference to the statutes authorizing the
scope of judicial determination.*®* The purpose of this Article is not to canvas
comprehensively all such statutes. Instead, the central point is that the scope
of a lawful mandate to an agency on remand—and, by extension, what an
appellate court can enforce via mandamus—depends on grants of power
embodied in statutes. Before invoking the mandate rule, courts should confirm
that the supposed mandate to the agency (as opposed to the judgment fixing
rights) has a statutory basis.

Sometimes there might be an agency-specific mandate-rule-like statute.
Recall 47 U.S.C. § 402(h),**> which some have described as codifying the
mandate rule with respect to judicial review of the Federal Communication
Commission’s orders.*®® Congress enacted § 402(h) to abrogate Pottsville’s
holding that, on remand from appeal of an adverse licensing decision, the FCC
could consider the prevailing appellant’s application alongside newly filed
applications.®’ Section 402(h) provides that an appellate court that reverses
an FCC order “shall remand the case to the Commission to carry out the
judgment of the court,” and the FCC’s duty is “to do so upon the basis of the
proceedings already had and the record upon which said appeal was heard and
determined,” unless the court orders otherwise.’®® This provision imbues
appellate courts with mandate-rule-like power only insofar as they can relieve
the FCC of compliance with the default statutory rule for re-adjudicating
matters on remand.*®® The obligation for how to carry out the judgment does
not come from the court; it comes from Congress, which directed a method of
adjudication.’®

Even if § 402(h) were understood as a type of agency-specific mandate
rule, the appropriate statutory parsing that this Article advocates suggests that
it applies only to appeals, not to petitions for review. To see the distinction,

383. 28 U.S.C. § 2106.

384. See cases cited supra notes 349-351.

385. See supra notes 329-334 and accompanying text.

386. See Tollin, supra note 329, at 93. If this view is correct, it raises the question whether
Congress’s decision to codify the mandate rule for one agency further implies the absence of a mandate
rule with respect to other agencies. This Article takes no position on that negative inference, though,
because it disagrees that Section 402(h) is a stand-in for the mandate rule.

387. See supra notes 329-334 and accompanying text.

388. 47 U.S.C. § 402(h).

389. Id.

390. See id.
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look elsewhere in § 402. That provision creates a two-avenue system for
review of FCC orders: actions on applications and licenses are subject to
appeal under § 402(b), whereas all other final agency actions are subject to a
petition for review under the Hobbs Act and § 402(a).' Every other
subsection in § 402 refers to an “appeal” or “the appellant.”*°? From context,
the implication is that § 402(h) is likewise particular to appeals under
§ 402(b),>* a result that accords with its genesis as an abrogation of
Pottsville,*** which was an appeal rather than a petition for review.*>>> As such,
even if § 402(h) is some form of statutory mandate rule, courts should be
careful to cabin it to its appropriate role—decisions on appeal under § 402(b),
not decisions on petitions for review under § 402(a).>¢

The purpose of this § 402(h) exercise was to emphasize that looks can be
deceiving. Before reflexively applying the mandate rule to administrative
agencies, federal appellate courts should look carefully at the statutes
governing the petition for review to ascertain the scope of their lawful
mandates on remand. And even where a statute reflects a mandate-rule-like
decision rule, only a careful parsing of the statute—with reference to text,
structure, context, history and purpose, and common sense**’—can confirm
whether the appellate court has the power to direct particular proceedings on
remand.

391. Compare id. § 402(b) (stating which cases can be granted an appeal), with id. § 402(a)
(providing for petition of review under chapter 158 of Title 28 (also known as the Hobbs Act)).

392. Id. § 402(c)—(g), (1)—().

393. Compare id. § 402(b) (stating that section 402(b) appeals—unlike Section 402(a)
petitions for review—may be filed only in the D.C. Circuit), with 28 U.S.C. § 2343 (stating that
appeals may be filed in the judicial circuit where “the petitioner resides or has its principal office”).
The Ninth Circuit may have implicitly reached this conclusion, as it has cited Section 402(h) for the
proposition that “only the D.C. Circuit is empowered to affirm or reverse an FCC order on its
merits.” United States v. Peninsula Commc’ns, Inc., 287 F.3d 832, 838 (9th Cir. 2002).

394. See sources cited supra note 333.

395. Pottsville Broad. Co. v. FCC, 98 F.2d 288, 289 (D.C. Cir. 1938).

396. The D.C. Circuit has considered, but avoided, the question whether § 402(h) applies to
petitions for review, noting that 28 U.S.C. § 2347 may instead be the applicable statute governing
remands on a petition for review. See Tennis Channel, Inc. v. FCC, 827 F.3d 137, 143 (D.C. Cir. 2016)
(“It is unnecessary for the court to address intervenor Comcast's suggestion that 28 U.S.C. § 2347, and
not 47 U.S.C. § 402(h), governs the scope of remand.”); cf. E. Carolinas Broad. Co. v. FCC, 762 F.2d
95, 100 n.7 (D.C. Cir. 1985) (noting that § 402(h) is applicable to appeals, although the court was
silent regarding whether § 402(h) was applicable for a petition for review). At the same time, that court
has cited this provision (in dicta and without careful statutory analysis) for the proposition that the
FCC has not complied with petition for review remands with appropriate expediency. See Radio-
Television News Dirs. Ass’n v. FCC, 229 F.3d 269, 270-71 (D.C. Cir. 2000) (noting that the court’s
“remand order for expeditious action was ignored” and citing § 402(h))); see also QUALCOMM, Inc.
v. FCC, 181 F.3d 1370, 1379 (D.C. Cir. 1999) (“The fact that Congress in the interim extinguished
the FCC's authority to award pioneer's preferences is of no consequence because § 402(h) provided
the FCC with an independent source of authority to implement the mandate of a court acting within
its jurisdiction and ordering a remedy within its discretion.”).

397. Cf, e.g., Abramski v. United States, 573 U.S. 169, 179 (2014) (identifying these usual
“tools of divining meaning”).
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In sum, federal circuit courts assume almost by habit that the mandate
rule applies equally to agencies as to courts.>*® But if, as this Article maintains,
the mandate rule derives from statutory authority governing the determination
of cases, then any application of the mandate rule to an agency must have its
own statutory hook. Often, courts asserting the mandate rule against an agency
fail to engage in a meaningful search for, or analysis of, this authority. As this
Section has shown, that may be responsible for significant error, as courts lose
sight of their narrower scope of control of agency proceedings as compared to
judicial proceedings in inferior courts.

C. Odds and Ends in the Mandate Rule

So far, this Part has tackled some of the bigger issues that have resulted
from imperfect attention to the mandate rule’s statutory bases. This Section
surveys a few other odds and ends in the doctrine that, although perhaps less
pressing than the earlier issues, are still examples of the doctrine’s divorce
from statute.

1. The Fifth Circuit’s Reverse and Render Decree

The Fifth Circuit has a unique practice among the federal circuit courts.
Sometimes, rather than reverse a judgment and remand, that court will instead
“reverse and render.”** When that happens, the appellate mandate becomes
the case-terminating final judgment.**

The court appears to have adopted this practice from Texas appellate
procedure.**! Texas’s counterpart to § 2106 lists among the types of appellate
judgments: “reverse the trial court’s judgment in whole or in part and render
the judgment that the trial court should have rendered.”*"* Texas’s own
version of the mandate rule then comes into play. When an appellate court
renders the judgment that a trial court should have rendered, “that judgment
becomes the judgment of both courts.”*® The trial court’s duty is to enforce
the appellate court’s judgment as its own.***

398. See cases cited supra notes 349-351.

399. E.g., McCorkle v. Metro. Life Ins. Co., 757 F.3d 452, 460 (5th Cir. 2014).

400. See, e.g., McCorkle v. Metro. Life Ins. Co., No. 13-30745 (M.D. La. Aug. 5, 2014)
(reflecting the Fifth Circuit mandate as the final item on the docket, with no further final judgment or
order from the district court).

401. See TEX.R. APP. P. 43.2(c) (stating that the court of appeals may “reverse the trial court's
judgment in whole or in part and render the judgment that the trial court should have rendered”).

402. Id.

403. Cook v. Cameron, 733 S.W.2d 137, 139 (Tex. 1987) (emphasis added) (citing State v.
Walker, 679 S.W.2d 484, 485 (Tex. 1984)).

404. McFadin v. Broadway Coffeehouse, LLC, 539 S.W.3d 278, 283 (Tex. 2018).
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In a small and largely insignificant way, the Fifth Circuit’s adoption of
Texas practice violates § 2106.%% As Part II explained, § 2106’s predecessors
reflected a consistent policy choice: the inferior federal courts were
responsible for rendering and enforcing execution on judgments.*’® As those
statutes evolved, they repeatedly stated that the appellate court could direct
what judgment to render.*”” Under the existing statute, the Fifth Circuit still
surely has the power to “direct the entry” of a particular judgment.**® But no
provision in § 2106 allows for the appellate court’s rendering its own
judgment, even though it can “set aside” the judgment on review.*?® Although
one might respond that the Fifth Circuit could “require” the district court to
adopt the appellate judgment as its own final judgment,*!® that would be an
awkward reading of the statute. Section 2106 delineates case or issue
terminating directives (“direct the entry of such appropriate judgment, decree,
or order”) and case continuing directives (“require such further proceedings
to be had”).*!" It would be odd to read the latter as encompassing the former.

The distinction between reversing and rendering and reversing and
remanding with instruction to render a particular judgment is largely
academic. But the Fifth Circuit’s blind imitation of a Texas Rule of Appellate
Procedure and Texas’s state-law mandate rule, rather than strict adherence to
its own statute governing determination of appeals, is emblematic of a larger
problem of inadequate attention to the mandate rule’s statutory source.

2. The Ninth Circuit’s Mandate Rule Exceptionalism

The Ninth Circuit has its own quirk. Traditionally, the mandate is
enforceable via two avenues: a second appeal or a writ of mandamus.*!? Over
the centuries, the Supreme Court has articulated various requirements for
mandamus: (1) clear and indisputable entitlement to relief, (2) no other
adequate means of redress, such as an appeal; and (3) appropriateness under
the circumstances.*!® The Ninth Circuit has further refined these requirements
into a well-established, five-guideline test first announced in Bauman v. U.S.

405. See discussion supra notes 401-404 and discussion Subsection I1.B.2.

406. See supra Subsection 11.B.2.

407. See supra Subsection I1.B.2.

408. 28 U.S.C. § 2106.

409. Id.

410. Id.

411. Id.

412. See supra Subsection I1.B.1.

413. E.g., Cheney v. U.S. Dist. Ct., 542 U.S. 367, 380-81 (2004) (citing Kerr v. U.S. Dist. Ct.,
426 U.S. 394, 403 (1976)).
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District Court.*'* But in a series of cases seeking mandamus to enforce the
mandate, the Ninth Circuit began to disregard the Bauman factors*'> before
holding outright that “Bauman does not apply when mandamus is sought on
the ground that the district court failed to follow the appellate court’s
mandate.”*!® Whether the ordinary rules for mandamus apply in the mandate
rule context is now the topic of a split with the D.C. Circuit.*!’

The authority to issue mandamus in defense of a mandate has always
rested in statute, namely the All Writs Act.*!® Today, that statute confines the
writ power in federal courts to what is “necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages and principles of law.”*!?
When discussing mandamus, the Supreme Court generally nods to that basis
of authority.*?° It follows that what is “necessary or appropriate” to aid a
federal court’s jurisdiction and “agreeable” to the law is what the Supreme
Court elaborates when exercising mandamus.*?! And tellingly, the Supreme
Court has declined to issue mandamus where, for example, the petitioning
party could simply appeal again.*?* That is consistent with long-standing
general principles of mandamus, including that the writ should not issue
where another remedy lies.**

The Ninth’s Circuit’s view that the mandate rule is an exception to the
ordinary rules of mandamus is just another example of disregard for the
governing statutes. The Ninth Circuit cases that ignored the ordinary

414. Bauman v. U.S. Dist. Court, 557 F.2d 650, 654-55 (9th Cir. 1977) (first citing Kerr, 426
U.S. at 403; then citing Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26, 27-29 (1943); and then
citing Arthur Young & Co. v. U.S. Dist. Ct., 549 F.2d 686, 691-92 (9th Cir. 1977)). In addition to
“no other adequate means, such as a direct appeal, to attain the relief” and a district court order that is
“clearly erroneous as a matter of law,” the Ninth Circuit considers whether the district court’s error is
“oft-repeated ... or manifests a persistent disregard of the federal rules” or “raises new and important
problems, or issues of law of first impression.” Id.

415. See Brown v. Baden, 815 F.2d 575, 576 (9th Cir. 1987) (no discussion of Bauman); ATSA
of Cal., Inc. v. Cont’l Ins. Co., 754 F.2d 1394, 1396 (9th Cir. 1985) (same).

416. Vizcaino v. U.S. Dist. Ct., 173 F.3d 713, 719 (9th Cir. 1999).

417. See In re Trade Com. Bank, 890 F.3d 301, 303 (D.C. Cir. 2018) (holding that mandamus
petitioners must satisfy the Cheney factors, even in the mandate rule context, and casting doubt on
Vizcaino). Notably, the Ninth Circuit has also questioned Vizcaino, although without purporting to
cast it aside. See Pit River Tribe v. U.S. Forest Serv., 615 F.3d 1069, 1078-79 & n.1 (9th Cir. 2010)
(citing Vizcaino, 173 F.3d at 719) (“Vizcaino stated that reliance on the Bauman factors is ‘misplaced’
where ‘mandamus is sought on the ground that the district court failed to follow the appellate court's
mandate.” Here, it appears that this case would meet the requirements of Vizcaino and Bauman.”).

418. See supra text accompanying notes 229-231.

419. 28 U.S.C. § 1651(a).

420. See, e.g., Schlagenhauf v. Holder, 379 U.S. 104, 109 n.4 (1964) (referencing 28 U.S.C.
§ 1651(a)); La Buy v. Howes Leather Co., 352 U.S. 249, 254-55 (1957) (“The recodification of the
All Writs Act in 1948, which consolidated old [§§] 342 and 377 into the present [§] 1651(a), did not
affect the power of the Courts of Appeals to issue writs of mandamus in aid of jurisdiction.”).

421. 28 U.S.C. § 1651(a).

422. E.g., InreBlake, 175 U.S. 114, 117 (1899) (citing Gordon v. Longest, 41 U.S. (16 Pet.) 97
(1842)).

423. See, e.g., id. at 119.
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mandamus standard never cited the statute or analyzed the precedents
applying it.*** Instead, the Ninth Circuit adopted an essentially per se rule that
mandamus is appropriate to correct deviation from its mandates, a rule it
seems to have derived from General Atomic Co. v. Felter.**® But in General
Atomic, the Supreme Court declined to issue the writ—a result that explains
that decision’s failure to discuss at length the traditional factors governing
mandamus.*?®

In short, the Ninth Circuit’s exceptional view of mandamus in the
mandate rule context rests on inapt precedents rather than a faithful
application of the All Writs Act, which carefully circumscribes use of the
extraordinary writ.*?’ By contrast, the Ninth Circuit’s Bauman factors derive
from the accumulated guidance of appellate decisions analyzing mandamus
against the backdrop of the All Writs Act.*?® From the First Judiciary Act to
the present day, the All Writs Act has been a statutory cornerstone for the
mandate rule’s enforcement.*”® In the Ninth Circuit, a return to applying the
mandate rule in line with its statutory source requires a return to applying the
Bauman factors.

V. CONCLUSION

This Article has argued that the mandate rule ultimately derives from
statutory grants of authority governing determinations by federal appellate
courts. For the whole of this country’s history, the mandate rule has reflected
statutory choices about (1) the allocation of responsibility for entering and
enforcing final judgments; (2) the scope of appellate review power; (3) the
power to direct specific proceedings in inferior courts; and (4) the remedies
available for noncompliance. The mandate rule is not rooted in the
Constitution’s implied judicial hierarchy or in any unbridled inherent powers
that courts possess. A statute controls.

Unfortunately, many courts have lost sight of these statutory origins. As
a result, many modern appellate decisions recite and apply the doctrine

424. See generally Brown v. Baden, 815 F.2d 575 (9th Cir. 1987); ATSA of Cal., Inc. v. Cont’l
Ins. Co., 754 F.2d 1394 (9th Cir. 1985).

425. ATSA of Cal., Inc., 754 F.3d at 1396 (citing Gen. Atomic Co. v. Felter, 436 U.S. 493, 497
(1978)); see also Vizcaino v. U.S. Dist. Ct., 173 F.3d 713, 719 (9th Cir. 1999) (stating that “when a
lower court obstructs the mandate of an appellate court, mandamus is the appropriate remedy.”).

426. Gen. Atomic Co., 436 U.S. at 497.

427. See supra text accompanying notes 229-231 (describing the All Writs Act’s purpose and
role); see also Cheney v. U.S. Dist. Ct., 542 U.S. 367, 369 (2004) (articulating mandamus’s narrow
role in the federal courts).

428. See Bauman v. U.S. Dist. Ct., 557 F.2d 650, 65455 (9th Cir. 1977) (first citing Kerr, 426
U.S. at 403; then citing Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26, 27-29 (1943); and then
citing Arthur Young & Co. v. U.S. Dist. Ct., 549 F.2d 686, 691-92 (9th Cir. 1977)).

429. See supra notes 43, 78, 146—150 and accompanying text (discussing the All Writs Act’s
role in the mandamus rule over time).
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without reference to the precise powers Congress conferred in different
situations. This has created several errors and conflicts in the doctrine,
including deep disagreement over when (if ever) the doctrine limits
jurisdiction; the extent of judicial control of agency action on remand; and the
ordinary rules for what decrees and remedies an appellate court can hand
down. Fortunately, the solution to the problems that plague the doctrine and
divide the courts is simple: just read the statute.
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