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WHAT A RELIEF? THE AVAILABILITY OF HABEAS RELIEF UNDER THE
SAVINGS CLAUSE OF SECTION 2255 OF THE AEDPA

Scott R. Grubman*

In Gilbert v. United States, a majority of the Eleventh Circuit Court of
Appeals held that the savings clause contained in § 2255 of the Antiterrorism
and Effective Death Penalty Act (AEDPA) does not authorize a federal prisoner
to bring in a habeas petition a claim, which the AEDP 4's ban on second or
successive motions would otherwise bar, that the sentencing guidelines were
misapplied in a way that resulted in a longer sentence not exceeding the
statutory maximum. The inajorityjbcused on finality interests and worried that
allowing a prisoner to avoid the 4EDP4 's ban on second or successive motions
would lead to abuse and delay. Some, including the Gilbert dissenters, have
expressed concerns that denying a prisoner relief where a subsequent, but
retroactively applicable, change in the law renders that prisoner's sentence
incorrect or invalid could result in constitutional violations. This Article
attempts to get past the rhetoric from both sides of the debate and proposes a
middle-ground approach that would pacib@ both the administrative and
constitutional concerns that have been raised.
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1. INTRODUCTION

Known as the "Great Writ," the writ of habeas corpus, from the founding of
our nation, has played a central role in our system of justice. Constitutional

Assistant U.S. Attorney, United States Department of Justice. The views expressed in this
Article are those of the author and not necessarily the Department of Justice.
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SOUTH CAROLINA LAW REVIEW

scholar Erwin Chemerinsky has referred to it as "one of the most, if not the
single most, important part of the Constitution which protects individual rights." 2

Borrowed from English common law, the writ of habeas corpus was once
referred to by William Blackstone as "the most celebrated writ in the English
law."3 It was important enough to America's Founding Fathers that it was
expressly included in the Constitution, and the first Congress, in the very Act
that created the American judiciary, expressly gave federal judges the power to
grant writs of habeas corpus.4 Article 1, Section 9 of the Constitution provides:
"The Privilege of the Writ of Habeas Corpus shall not be suspended, unless
when in Cases of Rebellion or Invasion the public Safety may require it."- At
least one of the Founding Fathers, Thomas Jefferson, believed that the
Constitution should contain affirmative provisions dealing with habeas corpus
and criticized the Framers' decision not to include any such provision.6

Despite the vital role that the Writ has played in American criminal
jurisprudence, it has not been without its problems. In 1988, in the face of
growing concern and criticism regarding the ineffectiveness of habeas procedure,
Chief Justice William Rehnquist created the Ad Hoc Committee on Federal
Habeas Corpus in Capital Cases, known informally as the Powell Committee.7

Chief Justice Rehnquist asked the committee "to inquire into 'the necessity and
desirability of legislation directed toward avoiding delay and the lack of finality'
in capital cases."' The Powell Committee eventually issued a report in which it
observed several problems with the then-existing system of habeas, including
delay, repetition, and the lack of finality.9 Despite this report, howxever,
Congress took several more years to pass any meaningful habeas reform.10

In 1996, in the wake of the Oklahoma City bombing, Congress passed the
Antiterrorism and Effective Death Penalty Act (AEDPA).' The AEDPA
transformed post-conviction collateral relief procedures and limitations in

I. Jennifer Ponder, The Attorney General's Power of Certification Regarding State
Mechanisns to Opt-in to Streamlined Habeas Corpus Procedure, 6 CRIM. L. BRIEF. Fall 2010. at
38, 39.

2. Erwir Chemerinsky Thinking About Habeas Corpus, 37 CASE W. RES. L. REV. 748, 749
(1987).

3. Id at 748 (quoting 3 WILLIAM BLACKSTONE. COMNMENTARIES *129).
4. Id (quoting U.S. CONST. art. 1, § 9, cl. 2: Habeas Corpus Act of 1867, ch. 28, 14 Stat.

385 (1867)); Ponder, supra note 1, at 39.
5. U.S. CONST. art. I, 9, cl. 2.
6. Donald P. Lay, The Writ ofHabeas Corpus: A Complex Procedure for a Simple Process,

77 MINN. L. REV. 1015, 1019 (1993).
7. Id. at 1048 (citing AD HOC COMM. ON FED. HABEAS CORPUS IN CAPITAL CASES,

JUDICIAL CONFERENCE OF THE U.S., COMNITTEE REPORT AND PROPOSAL 1 (1989) [hereinafter
POWELL REPORT]).

8. Id. (quoting POWELL REPORT, supra note 7, at 1).
9. Id. (citing POWELL REPORT, supra note 7, at 2 3).
10. See id at 1063; Ponder, supra note 1. at 40 (citing Antiterrorism and Effective Death

Penalty Act of 1996, Pub. L. No. 104-132, § 107, 110 Stat. 1214, 1221-26 (codified as amended at
28 U.S.C. § 2261 2266) (1996)).

11. Ponder, supra note 1, at 40 (citing § 107).
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several extremely important ways.12 This Article focuses on one of the major
limitations that the AEDPA places on prisoners seeking post-conviction
collateral relief-the ban on "second or successive" petitions absent special
circumstances. Part 11 of this Article will offer an abridged history of habeas.
Part III will discuss the AEDPA's clamp down on second or successive habeas
petitions 1in more detail, including the requirements that a prisoner must satisfy
in order to bring such a petition. Part IV will discuss situations where a prisoner
with a legitimate claim that his sentence was incorrect or somehow invalid-
based on intervening changes in the law-might fall through the cracks and be
left with no remedy, as a recent case decided by the Eleventh Circuit Court of
Appeals illustrates.1 I will discuss the concerns raised by both sides of the
debate: on one side, concerns that allowing prisoners to skirt the AEDPA's
restrictions on second or successive petitions for collateral relief would destroy
the all-important interest of finality of judgment; and on the other side, concerns
that where the petitioner is denied relief in such unique situations, the AEDPA's
restrictions on second or successive habeas petitions may violate the Suspension
Clause of Article 1, as well as the Due Process Clauses of the Fifth and
Fourteenth Amendments. I will attempt to get past the rhetoric on both sides,
and suggest a middle-ground approach that would pacify both sides' concerns.

II. AN ABRIDGED HiSTORY OF HABEAS

The first known use of the writ of habeas corpus was in 1305 tinder the reign
of King Edward I.16 The writ was first codified in 1640, and first issued by a
court of common pleas in London, England, in 1670, in connection with the trial

12. See generally John 1. Blume, AEDPA: The "Hype" and the "Bite." 91 CORNELL L.
REV. 259, 270-71 (2006) (citing 28 U.S.C. § 2244 (2006)) (discussing several provisions of the
AEDPA and how they affect habeas procedure); James S. Liebman, An "Effective Death Penalty"?
AEDPA and Error Detection in Capital Cases, 67 BROOK. L. REv. 411, 416-17 (2001) (citations
omitted) (same).

13. See § 2244(b) (dealing with state prisoners); 28 U.S.C. § 2255(h) (2011) (dealing with
federal prisoners).

14. See supra note 13. Although federal prisoners seeking relief under § 2255 are not
technically "habeas petitioners," but are instead movants under the statute, because of the high
degree of relatedness between habeas petitions and § 2255 motions, I will often refer to both as
petitions for habeas corpus. For more detail on the distinction, and relatedness, of habeas petitions
and § 2255 motions, see infra note 105.

15. Gilbert v. United States, 640 F.3d 1293, 1324 (11th Cir. 2011) (en banc).
16. Lee Kovarsky, AEDPA's Wrecks: Comnity, Finality, and Federalismn, 82 TUL. L. REV.

443, 446 n.9 (2007).
17. Brian Farrell, From Westminster to the World: The Right to Habeas Corpus in

International Constitutional Law. 17 MICH. ST. J. INT'L L. 551, 555 (2009) (citing 1640, 16 Car. 1.
c. 10 (Eng.)); James Robertson, Quo Vadis, Habeas Corpus?, 55 BuFF. L. REV. 1063, 1069 (2008)
(citing 16 Car. 1, c. 10 (Eng.)).
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of William Penn and William Meade.18 News of the events surrounding this trial
reached the American colonies, eventually resulting in several colonies adopting
the writ as part of their colonial charter or through legislation or their
constitution.

At the Constitutional Convention, there was some debate amongst the
Framers as to whether to include a provision dealing with habeas in the federal
Constitution. 20 Such a provision was first proposed by Charles Pinckney.
Eventually, the Framers decided not to include an affirmative guarantee of the
writ but instead settled on a provision that prohibited the writ's suspension.
Just over two years after the Constitutional Convention, in its first session, the
first Congress passed the Judiciary Act of 1789, section 14 of which granted
federal courts the power to issue habeas writs.23

At first, only prisoners in federal custody could petition a federal court for
habeas relief.24 Moreover, even federal prisoners were limited as to the relief
they could obtain through a habeas petition-a habeas court could only review
whether the court that convicted the prisoner had competent jurisdiction; once it
found that it did, the inquiry ended and relief was denied. Congress expanded
the writ for the first time in 1833, allowing state prisoners who were being held

18. Max Rosenn, The Great Writ-A Reflection of Societal Change 44 OHIO ST. L.J. 337,
336-37 (1983) (citing Bushell's Case, (1670) 124 Eng. Rep. 1006 (C.P.) 1018; Godfrey Lehman,
Gentlemen ofthe Jury, LBERTY, Jan.-Feb. 1982, at 20, 22).

19. Id at 338 (citing Habeas Corpus Act, 1679, 31 Car. 2. c. 2 (Eng.)). Judge Rosein notes
that the constitutions of Massachusetts, New Hampshire, and Georgia all incorporated the writ in
some respect. Id. at 338 n.14 (citing GA. CONST. art. I, § 1, para. XV, MASS. CONST. pt. 2, ch. 6,
art. VII; N.H. CONST. pt. 2, art. 91).

20. Id at 338-39 (citing Rex A. Collings, Jr., Habeas Corpus for Convicts-Constitutional
Right or Legislative Grace?. 40 CALIF. L. REv. 335, 339 & n.6 (1952)); see also Marc D. Falkoff,
Back to Basics: Habeas Corpus Procedures and Long-Term Executive Detention, 86 DENV. U. L.
REV. 961, 981 (2009) (quoting JAMES MADISON. NOTES OF DEBATES IN THE FEDERAL
CONVENTION OF 1787, at 541 (Adrienne Koch ed., 1966) [hereinafter MADISON'S NOTES])
(describing how some of the Framers did not think it necessary to include suspension of the writ of
habeas corpus in the Constitution).

21. Falkoff, supra note 20, at 981 (quoting MADISON'S NOTES. supra note 20, at 485-86).
22. Rosenn, supra note 18, at 338 (Citing U.S. CONST. art I, 9, cl. 2); see also Peter Hack,

[ie Roads Less Traveled Post Conviction Relief Alternatives and the Antiterrorism and Eftective
Death Penalty Act of 1996. 30 AM. J. CRIM. L. 171. 174 (2003) (quoting U.S. CONST. art. I. § 9, cl.
2) (explaining how the Framers decided to adopt the current text of the Suspension Clause).

23. Medberry v. Crosby 351 F.3d 1049, 1055 (11th Cir. 2003) (citing § 14, 1 Stat. at 81-82);
Rosenn, supra note 18, at 339 (citing Act of Sept. 24, 1789, ch. 20. § 14. 1 Stat. 73, 81-82 (codified
as amended at 28 U.S.C. § 2241)).

24. Ex parte Dorr, 44 U.S. (3 How.) 103, 105 (1845) (noting a federal court's inability to
issue a writ of habeas corpus where a prisoner is in state custody); Rosenn, supra note 18, at 340.

25. Ex parte Watkins, 28 U.S. (3 Pet.) 193, 202-03 (1830) ("The judgment of a court of
record whose jurisdiction is final, is as conclusive on all the world as the judgment of this court
would be. It is as conclusive on this court as it is on other courts. It puts an end to inquiry
concerning the fact, by deciding it."); Rosenn, supra note 18, at 340.
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WH1AT A RELIEF?

for an act that they committed pursuant to federal law to file habeas petitions.26

Another expansion came in 1842, this time to allow for petitions from foreign
nationals detained by a state in violation of a treaty. Finally, in 1867, Congress
overruled Exparte Dorr28 and expanded the writ once again, making it available
to "any person . . . restrained of his or her liberty in violation of the
constitution ... or law of the United States."

Despite Congress's expansion of the writ in 1867, courts continued to limit
their habeas power based on the idea that a habeas court could review only the
jurisdiction of the court of conviction.30 To alleviate this problem, the Supreme
Court, in a line of cases spanning the 1870s and 1880s, expanded the definition
of "lack of jurisdiction."' These cases allowed for habeas relief where the

32Double Jeopardy Clause was violated, the defendant was charged with
violating an unconstitutional statute, or the petitioner was convicted without an
indictment from a grand j ury.

The jurisdictional limitation continued until 1915, when the Supreme Court
decided Frank v. Mangum. The defendant in Frank filed a habeas petition in
federal court alleging a violation of his Fourteenth Amendment Due Process
rights during his state criminal trial. The Frank Court expanded habeas
jurisdiction to cover state prisoners challenging their convictions based on
alleged constitutional violations but limited such relief "to those constitutional
claims that had not been decided in the state courts."37 Nearly thirty years later,
in WJaley v. Johnston,38 the Supreme Court finally eliminated the jurisdictional
defect limitation for good. As Judge Rosenn noted, "After WJaley a habeas
petitioner no longer needed to base his complaint on defects in jurisdiction. The
habeas court was free to inquire into the circumstances of the state court

26. Jesse Choper & John Yoo, Wartime Process: A Dialogue on Congressional Power to
Remove Issuesfrom the Federal Courts. 95 CALIF. L. REV. 1243, 1280 (2007) (citing Act of Mar. 2.
1833, ch. 57, § 7, 4 Stat. 634 35 (codified as amended at 28 U.S.C. § 2241(c)(2) (2006))).

27. See id (citing Act of Aug. 29, 1842, ch. 257, 5 Stat. 539 (codified as amended at
§ 2241(c)(4))).

28. 44 U.S. (3 1-ow.) 103 (1845).
29. Rosenn, supra note 18, at 341 (quoting Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385, 385

(codified as amended at 28 U.S.C. § 2241(c)(3))) (internal quotation marks omitted); see also
Choper & Yoo, supra note 26, at 1280 (citing § 1. 14 Stat. at 385) (noting that it was not until 1867
that Congress "expand[ed] habeas to include cases where prisoners claimed they were held in
violation of federal rights").

30. See Rosenn, supra note 18, at 344 (citing Henry M. Hart, Jr., The Supreme Court, 1958
Term-Foreword: [he Time Chart of the Justices. 73 H-ARv. L. REV. 84, 103-04 (1959)).

31. See id. (quoting Hart, supra note 30, at 104).
32. See id (citing Exparte Lange, 85 U.S. (18 Wall.) 163, 164 (1873)).
33. See id (citing Ex parte Siebold, 100 U.S. 371, 376 (1879)).
34. See id. (citing Exparte Wilson, 114 U.S. 417, 429 (1885)).
35. 237 U.S. 309 (1915).
36. See Frank, 237 U.S. at 324-25.
37. Rosenn, supra note 18, at 346.
38. 316 U.S. 101 (1942).
39. See Rosenn, supra note 18, at 346 (citing WIaley, 316 U.S. at 104-05).
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SOUTH CAROLINA LAW REVIEW [VOL. 64: 369

proceedings to determine whether the state court had protected the petitioner's
constitutional rights." 40 Approximately ten years later, the Supreme Court, for
the first time, permitted federal habeas review of a state conviction where the
state court had alreadv decided the same issue.41

After ten years of confusion as to when and tinder what circumstances a
federal court could decide issues already addressed by a state court, the Supreme
Court offered guidance in Townsend v. Sain.4 The Townsend Court confirmed a
federal court's power to receive evidence and try facts de novo where the habeas
petition "alleges facts which, if proved, would entitle [the petitioner] to relief."4
The Court went on to formulate a test for when a federal habeas court is required
to grant an evidentiary hearing.44 Pursuant to Townsend, such a hearing is
required if one of the following criteria is met:

(1) the merits of the factual dispute were not resolved in the state
hearing; (2) the state factual determination is not fairly supported by the
record as a whole; (3) the fact-finding procedure employed by the state
court was not adequate to afford a full and fair hearing; (4) there is a
substantial allegation of newly discovered evidence; (5) the material
facts were not adequately developed at the state-court hearing; or (6) for
any reason it appears that the state trier of fact did not afford the habeas
applicant a full and fair fact hearing.4

In the words of Judge Rosenn, "Beginning as a rivulet during the early
Colonial days, the Great Writ had now become a mighty river that served as a
powerful force in the preservation of personal liberties."46 However, many

40. Id
41. See id (citing Brown v. Allen. 344 U.S. 443, 485-86 (1953)).
42. Townsend v. Sam, 372 U.S. 293, 310 (1963); see also David D. Jividen, 4ill the Dike

Burst? Plugging the Unconstitutional Hole in Article 66(c), UCMJ, 38 A.F. L. REV. 63, 100 (1994)
(quoting Townsend, 372 U.S. at 313) (discussing the holding in Townsend and the named factors
entitling a state habeas corpus applicant to a federal evidentiary hearing).

43. Townsend, 372 U.S. at 312; see also Jividen, supra note 42, at 100 (citing Townsend, 372
U.S. at 312) (discussing the holding of Townsend).

44. See Townsend, 372 U.S. at 313.
45. Id. On the same day that it decided Townsend, the Court also decided Fay v. Noia.

Rosenn, supra note 18, at 352 (citing Fay v. Noia, 372 U.S. 391 (1963)). The petitioner in Fay was
convicted of murder in state court based solely on wvhat the petitioner characterized as an
involuntary confession. Id (citing Fay, 372 U.S. at 394 96). The petitioner purposely let the time
for direct appeal expire and then sought habeas relief in federal court. Id (citing Fay, 3 72 U.S. at
395-96, 439-40). The Supreme Court was asked to decide whether the petitioner was entitled to
relief in light of his failure to seek direct review by a state court. Id (citing Fay, 372 U.S. at 394).
The Court in Fay concluded that the petitioners actions did not preclude him from seeking habeas
relief in federal court. Id at 353 (citing Fay, 372 U.S. at 398-99). However, the Court in Fay did
hold that a federal district court has the discretion to deny a habeas petitioner relief where that
petitioner "has deliberately by-passed the orderly procedure of the state courts." Id (quoting Fay,
372 U.S. at 438) (internal quotation marks omitted).

46. Rosenn, supra note 18, at 353.
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WH1AT A RELIEF?

commentators and other affected parties criticized this expansion-particularly
state court judges who felt as though a federal court's ability to relitigate factual
issues de novo was an insult to their integrity.47 These concerns led Congress, in
1966, to limit the ability of a federal habeas court to review factual disputes
already litigated in state courts, except in specifically defined situations. 8

Beginning in the early 1970s, during the Nixon administration, the Court
began to tip the scale back in favor of limiting the availability of habeas relief in
federal courts.49 In Stone v. Powello for example, the Court denied habeas
relief to a petitioner who claimed that the state court of conviction admitted
evidence obtained in violation of the Fourth Amendment. The Court in Stone
concluded that "where the State has provided an opportunity for full and fair
litigation of a Fourth Amendment claim, a state prisoner may not be granted
federal habeas corpus relief on the ground that evidence obtained in an
unconstitutional search or seizure was introduced at his trial."52 Post-Stone. a
federal habeas court's power to grant relief to a state prisoner alleging a violation
of the Fourth Amendment's exclusionary rule was significantly limited.

A year later, the Court limited the availability of habeas relief even further in
Wainwright v. Sykes. 4 The respondent in Wainwright sought review of his state
court conviction on the ground that the state trial court admitted statements that
were allegedly obtained in violation of his Miranda rights. The respondent,
however, failed to object to the admissibility of these statements during his trial,
and the trial judge did not raise the issue sua sponte. Even on direct appeal, the
respondent failed to challenge the admission of these statements." Instead, he
raised his Mfiranda challenge for the first time in a motion to vacate the
conviction filed in the state trial court and in a state habeas petition filed in the
state's appellate courts.58 These late attempts were unsuccessful.

47. Id at 354.
48. See id. (citing Act of Nov. 2, 1966, Pub. L. No. 89-711, 80 Stat. 1104 (codified as

amended at 28 U.S.C. § 2254(d) (2011))). As discussed in Judge Rosen's article. in order to limit
federal habeas review. Congress amended § 2254(d) of the 1948 habeas statute to list eight
conditions, one of which must be met, in order for a federal habeas court to be able to review factual
determinations already litigated and decided by a state court. See id. (citing Act of Nov. 2, 1966;
§ 2254(d)).

49. See Rosem, supra note 18, at 355; see also Lisa L. Bellamy, Playing for Time: The Need

for Equitable Tolling of the Habeas Corpus Statute ofLimitations, 32 Am. J. CRIM. L. 1, 7-8 (2004)
(citing Wainwright v. Sykes, 433 U.S. 72, 87 (1977); Stone v. Powell, 428 U.S. 465, 494 (1976);
Stone, 428 U.S. at 503 (Brennan, J., dissenting)) (discussing the Supreme Court's shift towards
limiting habeas relief during the 1970s).

50. 428 U.S. 465 (1976).
51. Rosenn, supra note 18, at 357 (citing Stone, 428 U.S. at 469, 494).
52. Stone, 428 U.S. at 494.
53. See Rosenn, supra note 18, at 358.
54. 433 U.S. 72 (1977).
55. See id at 75.
56. Id
57. See id.
58. Id.
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The respondent in Wainwright then filed a motion for relief under 28 U.S.C.
§ 2254 in federal court.60 Both the district court, as well as the Fifth Circuit
Court of Appeals, concluded that the respondent's failure to object to the
admission of his statements at trial "would only bar review of the suppression
claim where the right to object was deliberately bypassed for reasons relating to
trial tactics,"61 and, after the Fifth Circuit concluded that this was not a deliberate
bypass case, the case was remanded to the state trial court for a hearing on
whether the respondent knowingly waived his Mfiranda rights.62

Reversing, the Supreme Court applied the rule that it had announced one
year prior in Francis v. Henderson 63-unless the petitioner could show "cause"
and "prejudice" resulting from a state procedural waiver, federal habeas review
was unavailable where the petitioner waived his objection to the admission of a
confession at trial. 4 The Court purposely did not define "cause" or "prejudice,"
but instead left the task of defining these terms for a later case.65 Without much
discussion, the Court denied the petitioner any relief, concluding that
"[w]hatever precise content may be given those terms by later cases, we feel
confident in holding without further elaboration that they do not exist here."66

Five years later, in Rose v. Lundy67 the Court was presented with a habeas
petitioner who had filed a "mixed petition"-a petition containing both a claim
for which the petitioner has exhausted her state remedies and a claim for which
there was no such exhaustion.68 The Court in Lundy adopted a bright-line rule
requiring exhaustion of all claims and held that a district court was required to
dismiss a mixed petition.69 The Court concluded that where a petitioner filed a
mixed petition, and the district court denied such a petition, the petitioner would
have to choose between going back to state court and exhausting all of the
claims, or submitting a new petition that included exhausted claims only."0

In support of its holding, the Lundy Court noted that the policy behind the
exhaustion rule is "to protect the state courts' role in the enforcement of federal
law and prevent disruption of state judicial proceedings. The Court held that

59. Id.
60. Id. For a discussion of § 2254, see infi-a notes 92 98 and accompanying text.
61. See id at 75-77 (citations omitted).
62. See id at 77.
63. See id at 87 (citing Francis v. Henderson, 425 U.S. 536 (1976)). Francis dealt with a

state prisoner's challenge to the composition of the grand jury. Francis, 425 U.S. at 537.
64. See Wainwright, 433 U.S. at 87 (citing Francis, 425 U.S. at 542); see also Rosenn, supra

note 18, at 358 (citing Wainwright, 433 U.S. at 87) (discussing the holding in Waiivright as seen
through the principles established in Francis).

65. See Wainwright, 433 U.S. at 87 (citing Fay v. Noia, 372 U.S. 391, 438 (1963)).
66. Id at 91.
67. 455 U.S. 509 (1982).
68. See id. at 510; see also Bellamy, supra note 49, at 8 (citing Lundy, 455 U.S. at 509 10)

(discussing Lundy).
69. See Lundy, 455 U.S. at 510.
70. Id.
71. Id. at 518.
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WH1AT A RELIEF?

its "total exhaustion rule" would ensure that state courts were given the first
chance to examine a petitioner's claims before those claims went to a federal
court for review. The Court also discussed how its rule would assist federal
courts; in cases where a state petitioner asserting federal claims exhausts his state
remedies before turning to a federal court for review, the factual record is more
likely to be complete and comprehensive.

The next major milestone in habeas corpus jurisprudence came in 1989,
when the Supreme Court decided the landmark case of Teague v. Lane.4 The
defendant in Teague was convicted of attempted murder, armed robbery, and
aggravated battery. During jury selection, after the prosecution used all ten of
its peremptory challenges to exclude African-Americans from the jury, defense
counsel twice moved for a mistrial, and each time was denied. After being
convicted, Teague filed a direct appeal claiming that the prosecutor's actions
violated his rights tinder the Sixth Amendment.7  The state appellate courts
rejected his claim, and the United States Supreme Court refused to grant
certiorari.

Teague filed a habeas petition in federal district court but was denied relief
based on his failure to show systematic and purposeful exclusion of African-
Americans from juries. While his appeal of the district court's denial of habeas
relief was pending, the United States Supreme Court decided Batson v.
Kentucky,80 where it overruled existing precedent and held that a defendant could
make a prima facie showing of discrimination in jury selection by relying solely
on facts concerning its selection in his case, as opposed to having to show
systematic exclusion based on race.8 1 Even after Batson was decided, however,
the court of appeals affirmed the district court's denial of Teague's petition,
holding that Batson did not apply retroactively to cases on collateral review.8

Granting certiorari, the Supreme Court affirmed the court of appeals,
holding that Batson did not apply to Teague's case.83 The Court in Teague held

72. See id. at 518-19.
73. See id. at 519.
74. 489 U.S. 288 (1989); see also Bellamy, supra note 49, at 8 (citing Teague, 489 U.S. 288)

(discussing Teague); James Basta, Note, Supreme Court Review: Habeas Corpus: Unresolved
Standard of Review on Mixed Questions for State Prisoners. 83 J. CRIM. L. & CRIMINOLOGY 978.
983 n.4 7 (1993) (citing Teague, 489 U.S. 288) (same).

75. Teague, 489 U.S. at 292 93.
76. Id. at 293.
77. See id.
78. Id. (citing People v. Teague, 439 N.E.2d 1066, 1071 (111. App. Ct. 1982), cert. denied,

464 U.S. 867 (1983) (No. 82-6981)).
79. See id. (citing McCray v. New York, 461 U.S. 961. (1983); Swain v. Alabama. 380 U.S.

202, 227 (1965), overruled by Batson v. Kentucky, 476 U.S. 79 (1986)).
80. 476 U.S. 79 (1986).
81. See Teague, 489 U.S. at 295 (quoting Batson, 476 U.S. at 96).
82. See id. at 294 (citing Allen v. Hardy, 478 U.S. 255, 257-58 (1986) (per curiam); Teague

v. Lane, 820 F.2d 832, 834 & n.4 (7th Cir. 1987)).
83. See id. at 296 (citing Allen, 478 U.S. 255).
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V. CONCLUSION

As the Eleventh Circuit's decision in Gilbert illustrates, there exists a very
real and contentious debate regarding the availability of post-conviction relief to
a prisoner who has already filed a § 2255 motion, but, after that motion is
decided, a retroactively applicable change in the law renders that prisoner's
sentence incorrect. One side of the debate, illustrated by the Gilbert majority,
argues that allowing a prisoner in such a situation to skirt the AEDPA's
restrictions on second or successive motions would have a "finality-busting
effect[],"m92 and lead to habeas abuse and unnecessary delay. The other side,
illustrated by the Gilbert dissenters, raises constitutional concerns-specifically,
that denying a prisoner in such a situation any relief amounts to a violation of
Article I's Suspension Clause, as well as the Due Process Clauses of the Fifth
and Fourteenth Amendments.

Despite the often sharp rhetoric from both sides of the debate, this Article
has proposed a narrowly tailored middle-ground approach. Under that approach,
a subsequent habeas petition would not be allowed through unless a screening
judge determined, from the face of the petition, that there exists a substantial
likelihood that the petitioner's sentence would have been significantly shorter in
light of a retroactively applicable subsequent change in the law. Further, under
this proposed approach, a petition would not be allowed through unless it was
clear that the requested relief would make an actual impact on the amount of
time remaining on the petitioner's sentence. Finally, a petition would be
dismissed at the screening stage if the screening judge determined that the
petitioner could have raised the sentencing argument in his initial § 2255 motion
but failed to do so. If all of these requirements are established, however, the
petitioner would be allowed to file a habeas petition by way of § 2255(e)'s
savings clause. This narrowly tailored approach would prevent a flood of post-
conviction relief litigation while also avoiding the constitutional concerns that
have arisen.

292. Gilbert, 640 F.3d at 1309.
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