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A. Prudential and Associational Standing

Before the courts can reach the merits of the cases, they must first demde
issues of standing, which has both constitutional and prudentlal aspects
Constitutionally, the matter must involve a case or controversy'''—a standing
requirement that is easily met under the circumstances because the various cases
involve currently applicable government mandates, taxes, and penalties.'
However, courts also have the power to limit standmg under notions of prudence
and propriety."® Prudential standing has various aspects, however, the only
relevant aspect to Hobby Loblzy involves whether a corporation may assert the
religious rights of its owners.

Associational standmg Is another term used in relation to groups prudentially
asserting members’ rights.'”> An a55001at10n s standing to assert the rights of its
members is limited, but well-established.''® For example, in 1974, the Supreme
Court held in Allee v. Medrano""’ that a union had standing to assert members’
free speech rights in addition to its own rights.""® In his concurrence, Chief
Justice Bur, urger stressed the “identity of interest” between the union and its
members.'"  Prior to Allee, in 1958, the Supreme Court in NAACP v.
Alabama,””® found a sumlar “identity” that _]LlStlﬁed allowmg the NAACP to
assert members’ rlghts mcludmg religious nghts % The Court stressed the
importance of freedom of association for both economic and religious claims:

Effective advocacy of both public and private points of view,
particularly controversial ones, is undeniably enhanced by group

relied on the Hobby Lobby district court opinion, but failed to discuss how that court implied a
distinction between corporations and limited partnerships as one category, and other entities as
another. See id. at 1115 (citing Hobby Lobby District I, 870 F. Supp. 2d 1278, 1292 (W.D. Okla.
2012)). The Briscoe court also mistakenly rejected the relevance of the Tyndale decision,
remarking that “7yndale dealt with an admittedly religious organization, which is not the case here.”
See id. at 1116 (citing Tyndale House Publishers v. Sebelius, 904 F. Supp. 2d 106, 116 (D.D.C.
2012)). However, Tyndale House Publishers, Inc. is a general business corporation that is not tax-
exempt. See Tyndale, 904 F. Supp. 2d at 116.

110. See U.S. CONST. art. I1L, § 2, cl. 1; Warth v. Seldin, 422 U.S. 490, 498 (1975) (noting that
standing has both constitutional and prudential aspects).

111. See U.S. CONST. art. 1T, § 2, cl. 1.

112. See supra Part .A-D.

113. See Warth, 422 U.S. at 498.

114, See supra note 102 and accompanying text.

115. See Warth, 422 U.S. at 511.

116. See id.

117. 416 U.S. 802 (1974).

118. Id. at 819 & n.13.

119. See id. at 830 (Burger, C.J., concurring in part and dissenting in part).

120. 357 U.S. 449 (1958).

121. See id. at 459 (“Petitioner is the appropriate party to assert these rights, because it and its
members are in every practical sense identical.”).

122. See id. at 460-61.
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association, as this Court has more than once recognized by remarking
upon the close nexus between the freedoms of speech and assembly. It
is beyond debate that freedom to engage in association for the
advancement of beliefs and ideas is an inseparable aspect of the
“liberty” assured by the Due Process Clause of the Fourteenth
Amendment, which embraces freedom of speech... Of course, it is
immaterial whether the beliefs sought to be advanced by association
pertain to political, economic, religious or cultural matters, and state
action which may have the effect of curtailing the freedom to associate
is subject to the closest scrutiny.” }

In the 1980 Harris v. McRae'™ decision, the Supreme Court denied
associational standing because the members had a diversity of opinions; hence,
the Court felt individual members were required participants:

In the present case, the Women’s Division concedes that “the
permissibility, advisability and/or necessity of abortion according to
circumstance is a matter about which there is diversity of view
within . . . our membership, and is a determination which must be
ultimately and absolutely entrusted to the conscience of the individual
before God.” It is thus clear that the participation of individual
members of the Women’s Division is essential to a proper
understanding and resolution of their free exercise claims.'”

In Hobby Lobby, the shareholders have the identity of interest aspect found
in both Allee and NAACP that was lacking in Harris because undisputed
evidence exists that Hobby Lobby adhere to common beliefs.'*® No Harris-type
diversity of view exists on the issue of facilitating abortions. In addition, the
number of shareholders is very smallm—making proof of an identity of interest
easier to establish—unlike the members in Legatus, which numbered in the
thousands.'”® Also, the Hobby Lobby claims involve fundamental rights—free

123. Id. (emphasis added) (citing Thomas v. Collins, 323 U.S. 516, 530 (1945); De Jonge v.
Oregon, 299 U.S. 353, 364 (1937)).

124, 448 U.S. 297 (1980). The Harris Court merely referred to “standing” of the entity on
behalf of its members and did not use the term “associational standing.” See id. at 320-21. The
case involved an agency of the United Methodist Church. 7d. at 304.

125. Id. at 321 (emphasis added).

126. Brief of Appellants, supra note 22, at 19 (asserting that the material facts were based on
the Verified Complaint and were not in dispute).

127. See id. at 2.

128. Legatus involved multiple petitioners. See Legatus v. Sebelius, 901 F. Supp. 2d 980, 984
(E.D. Mich. 2012). Legatus, a “nonprofit” association with over 4,000 members, did not receive an
injunction. /d. at 990 n.3, 999 (finding the entity not subject to the mandate). In contrast, a co-
petitioner, Weingartz— a “for-profit™ corporation—did receive an injunction. /d. at 988, 999. The
court used representational standing to allow the corporation to represent the interests of its owners
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expression of religion, establishment of religion, and freedom of association'”—
that are important to the determination of representative standing.”*® Further, the
case involves injunctive relief, which is recognized as a significant factor for
associational standing in the 1975 Warth v. Seldin"' decision. Some of the other
contraceptive cases, however, arguably involved a lesser identity of interest. For
example, in Legatus, the government stated that “[t]he plaintiffs’ theory in these
cases is that, if the controlling shareholder of a for-profit, secular corporation
asserts a religious objection to a federal law that regulates the corporation, then
the law must be subjected to strict scrutiny.”132

Such an argument—if indeed made by petitionersm—appears contrary to
the close identity expected by Allee.”®* In any event, the district court found
Weingarzt (one of the Legatus petitioners) to be a “closely held family
corporation,”]35 and the complaint alleged that the religious views represented
those of the “family.”"*® The reference to controlling shareholder™’ thus appears
to be a misstatement of the petitioners® position by the government: because all
of the petitioners have unanimity, or close to it, they did not likely seek a
standard greater than that which was needed under their facts.

Two opinions handed down in the Ninth Circuit are particularly relevant. In
the 1988 Equal Employment Opportunity Commission v. T ownley]38 case, the
court permitted a closely held corporation to assert the unanimous religious
views and rights of its shareholders.”® Although the Ninth Circuit did not tie its
holding to associational standing, it relied on the Supreme Court’s progeny of

who had substantial identity of interests. /d. at 988 (citing Complaint at 8, Legatus, 901 F. Supp. 2d
980 (No. 2:12-¢v-12061-RHC-MJH)).

129. Hobby Lobby District I, 870 F. Supp. 2d 1278, 1287 (W.D. Okla. 2012).

130. Allee v. Medrano, 416 U.S. 802, 830-31 (1974) (emphasis added) (“The union, to the
extent that it has standing, will be seeking interference with state court prosecutions of its members.
There is an identity of interest between the union and its prosecuted members; the union may seek
relief only because of the prosecutions of its members, and only by insuring that such prosecutions
cease may the union vindicate the constitutional interests which it claims are violated.”).

131. See Warth v. Seldin, 422 U.S. 500, 515 (1975). The Warth court summarized:

[W]hether an association has standing to invoke the court's remedial powers on behalf of

its members depends in substantial measure on the nature of the relief sought. If in a

proper case the association seeks a declaration, injunction, or some other form of

prospective relief, it can reasonably be supposed that the remedy, if granted, will inure to

the benefit of those members of the association actually injured. Indeed, in all cases in

which we have expressly recognized standing in associations to represent their members,

the relief sought has been of this kind.

Id. (emphasis added).

132. Brief of Appellant at 10-11, Legatus v. Sebelius, No. 13-1092 (6th Cir. Mar. 20, 2013).

133. The government brief does not provide a citation for this alleged position.

134. See supra notes 118-19 and accompanying text.

135. Legatus, 901 F. Supp. 2d at 988.

136. Legatus Complaint, supra note 128, at 14.

137. See Brief of Appellant at 10-11, Legatus v. Sebelius, No. 13-1092 (6th Cir. Mar. 20,
2013).

138. 859 F.2d 610 (9th Cir. 1988)

139. Id. at 619-20.
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the NAACP case."*® The court focused on the small number of shareholders and
the shareholders unanimity of viewpoint, as well as the fundamental nature of
the nght 'three aspects which are also present in Hobby Lobby. 2 The Ninth
Circuit—in conjunction with all of the other c1rcu1ts—declmed to decide
whether a for-profit corporation has religious rights of its own.'*® Ultimately,
the court denied Townley s requested relief, concluding that the government had
a compelling interest in preventing an employer from requiring mandatory
devotional attendance.'**

The 2009 Stormans v. Selecky]45 decision reaffirmed the holding in Townley
regarding representatlve standing, although it specifically described it as
something other than “associational.”’*® The court limited the associational
standing doctrine to associations other than corporations.'”’ Nevertheless, the
court used a representative type of standing that is very similar to associational
standing.'*® The case 1nvolved 2 state mandate that required pharmacies to
provide Plan B contraception.'® The corporate pharmacy was “a fourth-
generation, family-owned business whose shareholders and directors [were]
made up entirely of members of the Stormans family . . 10

Several of the injunctions granted by courts in the contraceptive cases were
based on representative standing and reliance on Townley and Stormans. B For
example, Legatus adopted the Ninth Circuit approach and concluded that the
Sixth Circuit lacked a similar theory.'”> The court described its approach as a
“Stormans pass-through mstrumentahty theory.” 133 Tyndale House Publishers,
Inc. v. Sebelius,”™* which is appealable to the D.C. Circuit, likewise adopted
Stormans, emphasizing how the owners were “indistinguishable” from the
corporation largely because of unanimity in mission and belief.'”> In contrast,
the Hobby Lobby district court rejected the relevance of both cases without

140. /d. at 619 n.14. Townley relied on Tony & Susan Alamo Found. v. Sec’y of Labor, 471
U.S. 290 (1985), which relied on NAACP. Alamo Found., 471 U.S. at 303 n.26.

141. See id. at 619.

142. See supra Part LA.

143. Townley, 859 F.2d at 621-22 (citing United States v. Lee, 455 U.S. 252, 257-58 (1982)).

144, See id.

145. 586 F.3d 1109 (9th Cir. 2009).

146. See id. at 1121.

147. See id.

148. See id.

149. See id. at 1117.

150. /d. at 1120.

151. See, e.g., Legatus v. Sebelius, 901 F. Supp. 2d 980, 988 (E.D. Mich. 2012); Tyndale
House Publishers, Inc. v. Sebelius, 904 F. Supp. 2d 106, 116 (D. D.C. 2012).

152. Legatus, 901 F. Supp. 2d at 988.

153. Legatus v. Sebelius, 901 F. Supp. 2d 980, 988 (E.D. Mich. 2012).

154. 904 F. Supp. 2d 106 (D.D.C. 2012).

155. Id. at 116.
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explanation.'”®® The Third Circuit also rejected the relevance of representative
standing in Conestoga."”> Further, Judge Garth—who concurred in Conestoga—
specifically rejected representative standing by emphasizing the separateness of
the corporate entity:

Conestoga further claims that it should be construed as holding the
religious beliefs of its owners. This claim is belied by the fact that, as
the District Court correctly noted, “‘[i]ncorporation’s basic purpose is to
create a distinct legal entity, with legal rights, obligations, powers, and
privileges different from those of the natural individuals who created it,
who own it, or whom it employs’ . ... It would be entirely inconsistent
to allow the Hahns to enjoy the benefits of incorporation, while
simultaneously piercing the co?orate veil for the limited purpose of
challenging these regulations.”
Judge Garth also rejected the petitioners’ stated beliefs'™ that petltloners
must operate their corporation consistently with Mennonite teachings.'®® The
judge exclaimed that “the gurpose—and only purpose—of the p]amtlff
Conestoga is to make money'”] That a federal appellate _]udge would so firm 31
and indelicately'® reject undisputed'® factual allegations is noteworthy.'
Indeed, Judge Jordan took issue with the comment in his dissent:

156. Hobby Lobby District I, 870 F. Supp. 2d 1278, 1292 n.13 (W.D. Okla. 2012) (citing
Stormans, 586 F.3d at 119; Equal Emp’t Opportunity Comm’n. v. Townley Eng’g & Mfg. Co., 859
F.2d 610, 619-20 (9th Cir. 1988)).

157. Conestoga Wood Specialties Corp. v. Sec’y of the U.S. Dep’t of Health & Human Servs.,
No. 13-1144, 2013 WL 1277419, at *2 (3d. Cir. Feb. 8, 2013) (citing Conestoga Wood Specialties
Corp. v. Sebelius, 917 F. Supp. 2d 394, 409 (E.D. Pa. 2013)) (adopting the district court opinion),
aff’d sub nom., Conestoga Wood Specialties Corp. v. Sebelius, 917 F. Supp. 2d 394 (Jan. 11, 2013).

158. Id. at *4 (Garth, J. concurring) (quoting Conestoga, 917 F. Supp. 2d at 408).

159. Conestoga Complaint, supra note 33, at 7-8 (stating petitioners’ belief that they must
operate the corporation in line with their religious beliefs).

160. See Conestoga Wood Specialties Corp. v. Sec’y of the U.S. Dep’t of Health & Human
Servs., 2013 WL 1277419, at *4 (Garth, J., concurring) (quoting Conestoga Wood Specialties Corp.
v. Sebelius, 917 F. Supp. 2d at 408).

161. Id.

162. One must struggle to interpret what the Judge fully meant to say. On its face, the
statement appears to flatly reject the owners’ undisputed religious views—that they operate the
entity to fulfill their religious commandments. The reference to “money,” along with the
exclamation, suggest a dichotomy reminiscent of the Biblical constraint that one cannot serve both
God and money: “No servant can serve two masters. Either he will hate the one, and love the other,
or he will be devoted to the one and despise the other. You cannot serve God and [m]oney.” Luke
16:13 (N1V).

The dichotomy raises serious theological issues. The stated views of the petitioners, as well as
those in Hobby Lobby, are more nuanced than what Judge Garth appeared to profess. To the
petitioners, one may—and indeed must—Ilive one’s whole life, including his commercial endeavors,
for the glory of God. See Conestoga Complaint, supra note 33, at 7-8. Making money does not
equate to worshipping money and is not inconsistent with Christianity. Judge Garth’s statement—
which goes to the heart of the religious issues—creates the appearance that he believes otherwise.

https://scholarcommons.sc.edu/sclr/vol65/iss1/3
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That assumes the answer to the question the Hahns have posed. As a
factual matter, it is unrebutted that Conestoga does not exist solely to
make money. This is a closely held corporation which is operated to
accomplish the specific vision of its deeply religious owners, and, while
making money is part of that, it has been effectively conceded that they
have a great deal more than profit on their minds. To say that
religiously inclined people will have to forego their rights of conscience
and focus solely on profit, if they choose to adopt a corporate form to
conduct their business, is a controversial position and certainly not one
already established in law.'®®

The standing question—whether it is associational or representative—
centrally involves a determination of the nature of a for-profit corporation.'®® Do
for-profit corporations, as Judge Garth asserted,'®’ solely exist to make money;
or do they have broader purposes, as asserted by the various petitioners and
supported by Judge Jordan?'®® The analysis is complex and involves two distinct
issues: (1) the nature of a corporation as associational and (2) the moral
responsibilities of a corporation.

B. Corporations as Associational Entities

Corporations exist for many reasons, one of which involves the qooling of
capital among persons with common economic and commercial goals. % While
other forms of conducting business—such as partnerships—also allow pooling,
they often lack the perpetuity of life-granted corporations, which facilitates
changes of ownership and, thus, greater ease of association.'”® State statutes

See Conestoga, 2013 WL 1277419, at *4-5 (Garth, J., concurring). Whether he may properly
impose such a profound view on the litigants is another matter. That he would appear to impose his
personal view on them under the guise of preventing them from imposing their religious views on
others is noteworthy.

163. See Conestoga Wood Specialties Corp. v. Sebelius, 917 F. Supp. 2d at 400 n.3.

164. Judge Garth, who is ninety-two years old, took senior status in 1986. Justice Alito once
clerked for him. Office of Communications, U.S. Supreme Court Justice Samuel Alito to Deliver
Inaugural  Judge  Leonard  Garth  Lecture  at  Rutgers,  RUTGERS-NEWARK,
http://www.newark.rutgers.edu/news/us-supreme-court-justice-samuel-alito-deliver-inaugural-
judge-leonard-garth-lecture-rutgers (last updated Nov. 10, 2011).

165. Conestoga, 2013 WL 1277419, at *10 n.8 (Jordan, J., dissenting).

166. See id. at *4 (explaining that the nature of a for-profit corporation is to make money); id.
at *10 n.8 (Jordan, J., dissenting) (noting that for-profit corporations exists for many reasons other
than making money).

167. Id. at *4.

168. See id. at *10 n.8 (Jordan, J., dissenting).

169. See generally 1 WILLIAM MEADE FLETCHER ET AL., FLETCHER CYCLOPEDIA OF THE
LAW OF CORPORATIONS § 5, at 13-14 (perm. ed., rev. vol. 2006) (describing the attributes of a
corporation).

170. See generally id. § 6, at 1516 (describing the continuity of a corporation).
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routinely required multiple 1ncorporators until 1962.""" Indeed, the notion of a
single shareholder corporation is relatively new.'”

The government does not directly argue against associational or
representative standing; instead, it asserts that the burden 1mposed by the
mandate falls only on the corporation rather than upon its owners.'” Hence,
even if associational standing is appropriate, the owners can assert no m_]ury 174
The government’s argument relies heavily on the separate entity wall.””
Essentially, this argument suggests that the owners elected to form a corporatlon
separated from themselves and, thus, waived thelr representatlve rights.
government’s (and Judge Garth’s) approach 7 however, is flawed because it
simplistically views corporations as fully separate from their owners.

Indeed, corporations exist as separate persons for many purposes: for lumted
liability protection of owners (assuming adequate capltahzatlon) for
procedural rules (allowing the entity to sue and to be sued without nam1n§
owners);'” and, under the separate entity assumption of accounting,'® for
bookkeeping convenience.'®' But corporations remain associational persons for
many other reasons.

Early in United States tax history, the Supreme Court held that corporations
would * generally be respected as separate from their owners—at least for their
losses,'® an issue presented in the Burnet v. Clark'™ decision. Yet, Congress
later decided otherwise. In 1958,'* Congress enacted section 1244,'% which

171. See generally Emest L. Folk, II, Corporation Statutes: 1959—1966, 1966 DUKE L.J. 875,
878 (1966) (explaining that only recently had statues begun allowing single individuals to act as
incorporators).

172. See id. at 896.

173. See DOJ Brief, supra note 84, at 17-19.

174. See id.

175. Id. at 16.

176. Id. at 17.

177. See Conestoga Wood Specialties Corp. v. Sec’y of the U.S. Dep’t of Human & Health
Servs., 2013 WL 1277419, at *4 (Garth, J. concurring).

178. See 1 FLETCHER ET AL., supra note 169, § 14, at 32.

179. See id. § 7, at 1718 (describing a corporation’s separate existence from its owners).

180. See LOREN NIKOLAI ET AL., INTERMEDIATE ACCOUNTING 51 (11th ed. 2010).

181. See generally 1 FLETCHER ET AL., supra note 169, § 25, at 47, 50-51 (explaining how
corporations can exist as distinct entities).

182. See generally id. §§ 2940, at 67—111 (listing a variety of ways in which corporations can
be treated as distinct entities).

183. Burnet v. Clark, 287 U.S. 410, 415 (1932) (respecting the chosen form “generally,”
except in “exceptional circumstances™).

184. 287 U.S. 410.

185. Small Business Tax Revision Act of 1958, Pub. L. No. 85-866, § 202(b), 72 Stat. 1676.

186. See L.R.C. § 1244 (2006). Section 1244 treats losses incurred on “small business™ stock
sales as ordinary rather than capital. See id. This effectively reversed Clark, which disallowed such
losses as not “in the ordinary course of business.” See Clark, 287 U.S. at 415. The ordinary/capital
dichotomy did not exist at the time of Clark, but the effect was essentially the same. By treating the

losses as ordinary, small-business owners essentially ignore the corporate form for purposes of

losses but respect it for purposes of gains.

https://scholarcommons.sc.edu/sclr/vol65/iss1/3
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legislatively reversed Clark for many “small business corporations.”'®’
Congress also chose in 1958 to further ignore corporate formalities by allowing
S corporation status. 188 Legislative history from a 1954 bill described closely
held corporations as essentlallg partnerships.” 189 Initially, such entities could
have ten shareholders at most. Currently, corporations with fewer than 101
shareholders may elect S status,'®! which effectively ignores the corporate form
and allows the stockholders to realize their proportional share of i income.'” The
S corporation must separately state all items of income, loss, deduction or credlt
which if separately stated, might affect the tax hablhty of any sharcholder.'” As
a result, tax law determines the character'™ of various items at the shareholder
level—as if the corporation did not exist. The ¢ gross 1ncome > of a shareholder
includes the proportional share of the corporate gross income'”>—again, as if the
corporation did not ex1st An individual shareholder’s losses may not exceed his
own basis in the stock,'®® which further identifies the shareholder and the entity.
Even S corporation charitable contrlbutrons are treated as if made pro rata by the
shareholders, rather than by the entlty

Similarly, most states permit entities to organize as limited liability
companies (LLCs), which have limited 11ab111ty—as do corporations—but are
often taxed as partnerships for federal purposes Sm%le member LLCs are
generally “disregarded entities” for federal tax purposes. ~~ Multiple member
LLCs are taxed as partnerships,”® unless they elect to be taxed as

187. A “small business corporation™ is defined as one with initial capitalization of under $
1,000,000. § 1244(c)(3)(A).

188. BORIS L. BITTKER & JAMES S. EUSTICE, FEDERAL INCOME TAXATION OF CORPORATIONS
AND SHAREHOLDERS § 6.01 (6th ed. 1998).

189. S. REP. NO. 83-1622, at 119 (1954). The use of the phrase “essential partnerships™ is
significant because the report viewed closely held corporations as not fully separate from their
owners. See id. The Senate passed the bill, which “was eliminated in the conference committee.”
BITTKER & EUSTICE, supra note 188.

190. See S. REP. NO. 83-1622, at 119 (1954).

191. LR.C. § 1361-62.

192. See id. § 1366(a).

193. See id.

194. Tax character might involve investment activities, at-risk limitations, passive activities,
and capital gain or loss transactions. See id. §§ 163(h), 463, 469, 1221.

195. See id. § 1366(c). An individual’s statement of § 61 “gross income,” as opposed to § 62
“adjusted gross income,” or § 63 “taxable income™ is significant for many reasons. See, e.g., id.
§ 6501(e) (extending the statute of limitations on deficiencies to six years if the taxpayer omits a
“substantial”” amount of “gross income™).

196. Id. § 1366(d)(1)(A).

197. See id. §§ 1366(d)(4), 1367 (2006 & Supp. 2011).

198. ROBERT J. HAFT & PETER M. FASS, TAX-ADVANTAGED SECURITIES HANDBOOK § 13.5
(2013).

199. Single Member Limited Liability Corporation, INTERNAL REVENUE CODE,
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Single-Member-Limited-
Liability-Companies (last updated Sept. 3, 2013).

200. See Treas. Reg. § 301.7701-3(b) (2006). The default status for an LLC is that of a
partnership for federal tax law. See id.
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corporations.””” As partners, the owners must include their allocated share of
income, deductions, gains, losses, and credits.’? As with S co orations, the
character of such items is determined at the owner—partner level.”®® For federal
diversity jurisdiction, an LLC is an “aggregate of its members”; hence, the
residence of each member, rather than the state of registration of the “entity” is
signiﬁcant.zo4

The above rules directly contravene the view that corporations—or
companies in the case of LLCs—are wholly distinct entities: they are certainldy
not distinct for income tax purposes if they elect “S” status, as Hobby Lobby2 >
and W & P Management, LLC did.® Indeed, under either election, the
shareholders or members must pay tax on the company’s income regardless of
whether the entity retains or distributes it;*”’ thus, for tax purposes, both S
corporation and LLC retained income “belongs” directly and immediately to the
owners. *® Judge Garth may be correct—in part—that one purpose of a
corporation is to make money;”” however, for S corporations, that purpose is to
make money taxed to the owners, not some distinct entity.ﬂ0

But as compelling as the S corporation tax consequences are to support
corporate/shareholder identity, they are trivial compared to the family law
effects. For purposes of family law, states sometimes impute retained corporate
income to the sharcholders—at least for closely held entities.”’’ The theory

201. See id. An LLC may elect to be taxed as an S corporation (or even a C corporation) by
filing Form 8832. See id. § 310.7701-3(c).

202. See LR.C. § 704 (2006).

203. See id. § 703

204. Daniel S. Kleinberger, The Closely Held Business Through the Entity-Aggregate Prism,
40 WAKE FOREST L. REV. 827, 859-60 (2005) (citing Hale v. MasterSoft Int’1 Pty. Ltd., 93 F. Supp.
2d 1108, 1112 (D. Colo. 2000)).

205. Brief of Appellants, supra note 22, at 33 & n.23.

206. This information was obtained through a conversation with a confidential source.

207. L.R.C. § 1368(c) provides for the later exclusion of previously taxed retained earnings.

208. Income is not an asset and thus does not actually “belong” to anyone; instead, the
proceeds of the income belong to the shareholders. See id. § 61. Common vernacular, however,
often describes the income as belonging to the owners.

209. See Conestoga Wood Specialties Corp. v. Sec’y of the U.S. Dep’t of Health & Human
Servs., No. 13-1144, 2013 WL 1277419, at *4 (3d. Cir. Feb. 8, 2013) (Garth, J., concurring).

210. See T.R.C. § 1363 (2006).

211. See, e.g., J.S. v. C.C., 912 N.E.2d 933, 94244 (Mass. 2009) (remanding the case to
lower court to determine the extent to which an S corporation’s undisputed earnings should be
considered income in light of certain factors, including the shareholder’s level of control over
corporate distributions, the legitimate business interest for retaining the corporate earnings, attempts
to shield income by means of retained earnings, and the allocation of the burden of proof); Zold v.
Zold, 911 So. 2d 1222, 1233 (Fla. 2005) (holding that Florida courts must look at the equities
involved to determine whether to respect the corporate form of closely held businesses for purposes
of determining income for alimony and child support purposes); Roberts v. Roberts, 666 N.W.2d
477, 484 (S.D. 2003) (concluding that profits from an S corporation should not be included in
calculations for child support); In re Marriage of Brand, 44 P.3d 321, 330 (Kan. 2002) (holding that
the court must do case-by-case analysis to determine whether to attribute retained profits of an S
corporation as income for calculating child support); /n re Marriage of Perlenfein, 848 P.2d 604,
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stems from the almost undeniable notion that corporations are significantly an
extension of their owners.?’”> Without such imputation rules, soon-to-be-ex-
spouses could easily park their income in corporate format to the detriment of
their families.”® However, the notion that entities are filly distinct from their
owners is generally foreign in family law—although not all states agree.”**

For accounting and tax law purposes, some entities must file consolidated
returns to ignore intercompany transactions;215 otherwise, multiple entities could
distort the required clear reflection of income. Also, in some cases, owners
prepare partially consolidated statements with their entities to clearly reflect
income statements and balance sheets.?'® Indeed, under SEC rules, owners are
sometimes required to file such statements by law.”'” The above rules flow from
the financial recognition that a substantial owner—particularly a controlling
one—is not distinct from its legal fictions.'® To clearly reflect income and
worth, affected individuals must combine that which the government so
cavalierly denominates as wholly distinct.

For corporate law purposes, sharecholders have governance voting rights,ﬂ9
demonstrating the essential nature of a corporation acting for its owners rather

605 (Or. 1993) (holding that income from S corporations should be attributed to the shareholder as
income for the purpose of determining a child support obligation); In re Marriage of Nasirpour, No.
DO56839, 2011 WL 6101022, at *8 (Cal. Ct. App. Dec. 7, 2011) (assuming that California law
allows for the inclusion of a “closely held corporation’s retained earnings™ in a parent’s income
when calculating child support); Tebbe v. Tebbe, 815 N.E.2d 180, 185 (Ind. Ct. App. 2004)
(holding that income from an S corporation of which the husband was a minority shareholder
should not have been included in the calculation of child support); Dagley v. Dagley, 695 So. 2d
521, 523 (La. Ct. App. 1977) (concluding that trial court properly included profits from the S
corporation in calculating alimony pendente lite); see also Bleth v. Bleth, 607 N.W.2d 577, 579
(N.D. 2000) (citing Quamme v. Bellino, 540 N.W.2d 142, 146 (N.D. 1995) (holding that when a
shareholder controls his own salary, courts may consider his earning capacity).

212. The corporate nature fills much of corporate legal scholarship. Since 1937, many scholars
have taken a “contractarian” approach under which corporations are viewed as a collection of
contracts involving owners, creditors, and others. See, e.g., R.H. Coase, The Nature of the Firm, 4
EcoNoMICA 386, 390-91 (1937) (offering a theory of why people form business entities, or
“firms,” rather than using a series of contracts); Charles R.T. O’Kelley, Coase, Knight, and the
Nexus-of-Contracts Theory of the Firm: A Reflection on Reification, Reality, and the Corporation
as Entrepreneur Surrogate, 35 SEATTLE U. L. REV. 1247, 1247-48 (2012) (proposing a different
understanding of Coase’s theory of the “firm” that would support a “very different contractarian
account of the corporation™).

213. See Steven J. Willis, Family Law Economics, Child Support, and Alimony Rumination on
Income: Part Two, 78 FLA. B. J. 34, 36 (June 2004).

214. See generally Steven J. Willis, Family Law Economics, Child Support and Alimony
Ruminations on Income: Part One, 78 FLA. B. J. 34 (May 2004) (examining myriad entity types in
relation to alimony and child support obligations).

215. See generally Treas. Reg. § 1.1502-13 (2013) (outlining the rules pertaining to
intercompany transactions for accounting purposes).

216. See 17 C.F.R. § 210.3-17 (2013).

217. See id.

218. See id.

219. MoDEL Bus. CORP. ACT § 7.21 (2010).
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than for itself. Owners are not mere “potted plants™**® who sit around while a
separate entity acts; they are essential actors who direct the entity. Further,
shareholders have derlvatlve rights to assert, on their own, that which the
corporation fails to assert.”

Even the root of the word “corporation”—corpus in Latin—suggests a body
of associated parts.”> Thus, the government’s posmon on standing—that
corporatlons are wholly distinct entities from their owners’>—is flawed because
it is contrary to many areas of law that treat corporations and their owners as
one.

C. Christianity as Associational

Associational standing and the associational nature of corporations form an
apt metaphor for a basic Christian doctrine: the Trinity as a relational Being. An
essential element of Christianity is the Trinity: God in Three Persons—Father,
Son, and Holy Spirit.”* Christians believe they are called to live their lives
consistently with that nature—in relationship and in association with others—
whether it be with spouses, famlhes members of the Body of Christ, or with
others in commercial activities.””® In stark contrast, noted humanist and
existentialist Jean-Paul Sartre famously wrote, L’enfer, c’est les autres,”® or
“Hell, is other people.” Sartre suggested that misery is found in other people,
especially in their perceptions of us. 22 Christianity, in contrast, teaches that
ultimate joy and everlasting life are found through relationships and associations,

220. Brendon Sullivan, who represented Colonel Oliver North during a Senate Hearing,
answered Senator Inouye’s request that the Colonel object for himself, rather than allow counsel
objections: “Well, Sir, I’'m not a potted plant. I’m here as the lawyer. That’s my job.” Iran-Contra
Hearings; Note of Braggadocio Resounds at Hearing, N.Y. TIMES, July 10, 1987, at A7, available
at http://www.nytimes.com/1987/07/10/world/iran-contra-hearings-note-of-braggadocio-resounds-
at-hearing. html.

221. See MODEL BuS. CORP. ACT §§ 7.40-7.47 (2010) (citations omitted) (setting out the
requirements for shareholder derivative suits).

222. See Allan C. Hutchinson & lan Langlois, Salmon Redux: The Moralities of Business, 35
SEATTLE U. L. REV. 1109, 1109 (2012) (citing ALLAN C. HUTCHINSON, THE COMPANIES WE KEEP:
CORPORATE GOVERNANCE FOR A DEMOCRATIC SOCIETY 39-58 (2005)).

223. See Brief for the Appellees at 24, Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114
(10th Cir. June 27, 2013) (citing Seitsinger v. Dockum Pontiac, Inc., 894 P.2d 1077, 1079—80 (Okla.
1995)).

224, See generally Harold J. Berman, Law and Logos, 44 DEPAUL L. REv. 143, 146 n.16
(1994) (explaining that Christian theologians identify the Trinity with the “reciprocal relationships
of Father, Son, and Spirit to each other™).

225. See Acts 2:1-13 (noting that the founding of Christ’s church at Pentacost involved the
gathering of many people from all walks of life).

226. See JEAN-PAUL SARTRE, HUIS CLOS 91 (Jacques Hardré & George B. Daniel, 1962)
[hereinafter SARTRE, HUIS CLOS]; JEAN-PAUL SARTRE, NO EXIT 45 (Stuart Gilbert trans., Vintage
Int’1 1989) [hereinafter SARTRE, NO EXIT].

227. See SARTRE, HUIS CLOS, supra note 226, at 91; SARTRE, NO EXIT, supra note 226.
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but only if one looks to all associations—not just some—in a segmented life.”®
Hence, segmentation of one’s commercial life from one’s religious life—
whether government or self-imposed—is fundamentally inconsistent with
Christianity.

D. Reverse Veil Piercing

Professor Stephen M. Bainbridge wrote a recent article supportmg the
assertion of owners’ religious nghts by co oratlons % His theory arises from
the doctrine of “reverse veil piercing.” According to the reports™’
documented in the article, Judge Walton ralsed questlons in oral argument
indicating a willingness to entertain such a theory.”*> The exchange involved the
question of whether, by incorporatin, g as an LLC, a physician relinquished her
religious rights in how she practiced.” Apparently, the government argued that
she did.?* As discussed below, issues involving LLC assertion of religious
rights are not necessarily the same as those involving S corporations, let alone C
corporations or other types of entities.” Nevertheless the discussion illustrates
how far-reaching the govemment’s assertion may be.?

Traditionally, courts pierce the corporate veil—thus treating the shareholders
and the entity as one—in cases 1nvolvm e1ther creditors and undercapitalization
or a lack of attention to formalities.>’ Reverse piercing—which Professor
Bainbridge describes as an established doctrine—involves shareholders asserting
their own rights as if their chosen separate entity did not exist.”® His most
convincing example involved a Minnesota shareholder who sou§ht homestead
protection for the residence she placed in the corporate form. > The court,
finding the public policy of protecting the home to be critical, pierced the

228. Peter called on believers to follow God with their entire lives, including how they relate
to government, spouses, and masters. See I Peter 2:13-37 (NIV); Matthew 16:18 (NIV) (“on this
Rock I will build my Church . . ).

229. Stephen M. Bainbridge, Using Reverse Veil Piercing to Vindicate the Free Exercise
Rights of Incorporated Employers, 16 GREEN BAG 2D 235 (2013).

230. See id. at 236-37.

231. Terence P. Jeffrey, DOJ to Federal Judge: We Can Force Your Wife to Violate Her
Religion, CNS NEWS (Feb. 25, 2013, 7:34 PM), http://cnsnews.com/news/article/doj-federal-judge-
we-can-forceyour-wife-violate-her-religion.

232, See Bainbridge, supra note 229, at 235-36 (citing Transcript of Motion Hearing, Tyndale
House Publishers, Inc. v. Sebelius, No. CV 12-1635 (D.D.C. Nov. 9, 2012)).

233. See id.

234. See id.

235. See infra Part 11.0.9-12.

236. See Brief for the Appellees at 24, Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114
(10th Cir. June 27, 2013) (citing Seitsinger v. Dockum Pontiac inc., 894 P.2d 1077, 1079-80 (Okla.
1995)).

237. See id. at 242 & n.22 (citing 1. Maurice Wormser, Piercing the Veil of Corporate Entity,
12 CoLuM. L. REV. 496, 517 (1912)).

238. See id. at 241, 243.

239. See id. at 243 (citing Cargill, Inc. v. Hedge, 375 N.W.2d 477 (Minn. 1985)).
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corporate ve11 and treated the shareholder and her chosen corporate form as the
same entity.”*® As with associational standing, the closeness of identity between
the entity and the shareholders, as well as the great significance of the rights
involved, was paramount.

Similarly, in Hobby Lobby, the corporation and its owners are closely
identified: essentially, they are one and the same m terms of beliefs because the
owners are small in number and unified in posmon 2 Further, the Hobby Lobby
litigation involves fundamental religious rights that are at least as critical as state
protection of the homestead. Thus, as with tax law, securities law, and family
law, state corporate law sometimes ignores the arbitrary corporate/shareholder
wall, even at the behest of the shareholders who elected corporate status.”* The
corporate law treatment further illustrates the simplistic nature of the
government’s black-and-white insistence on recognition of the corporate status.

Analogously, Chief Justice Burger, who concurred in part in the 1974 Allee
decision on associational standing, referred to a union as having rights derived
from the members.2** Typically, a derivative actlon by shareholders is the
reverse, as shareholders derive rights from the entity. 5 Chief Justice Burger’s
language was the opposite because it described the entity as deriving rights from
its members—essentially a reverse veil piercing:

If, as claimed by the union, union members were subject to unlawful
arrest and threats of arrest in their First Amendment protected
organizational activity on behalf of the union, the union would have
derivatively suffered or have been in the position to suffer derivatively
real injury and would have standing to complain of that injury and bring
this action. If a person who was a member of the union both at the time
of that person's arrest and at the present time would have standing
individually to challenge the constitutionality of one of the five statutes,
then the Union itself would have such standing, since the inability of the
union member to communicate freely restricts the ability of the union to
communicate. As the Court states, a union “can act only through its
members.”*®

240. See Cargill, 375 N.W.2d at 479-80.

241. See id. at 479.

242, See Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1122 (10th Cir. 2013).

243. See, e.g., Cargill, Inc. v. Hedge, 375 N.W.2d 477, 479 (Minn. 1985) (piercing the
corporate veil and treating the shareholder and her chosen entity the same).

244, See Allee v. Medrano, 416 U.S. 802, 82930 (1974) (Burger, C.J., concurring in part and
dissenting in part).

245. See Karten v. Woltin, 23 So. 3d 839, 84041 (Fla. 4th Dist. Ct. App. 2009) (quoting
Braun v. Buyers Choice Mortg. Corp., 851 So. 2d 199, 203 (Fla. 4th Dist. Ct. App. 2003); Fort
Pierce Corp. v. Ivey, 671 So. 2d 206, 207 (Fla. 4th Dist. Ct. App. 1996)).

246. Id. (footnote omitted).
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The analogy is apt because unions have long been recognized as “separate
entities.”?"’  Although they exist as tax-exempt organizations,*® they are
consummately commercial—albeit at the opposite end of the
management/employee spectrum from Hobby Lobby. 49 They have lobbying
and political rights of their own, which are often at odds with a significant
portion of their members; hence, sometimes the separate entity nature is
respected.250 Yet, at other times, unions and their members have an identity of
interests.”®* In Allee, not only did such an identity exist, but the interests also
involved First Amendment righ‘cs.252 Similarly, in Hobby Lobby, the corporation
undoubtedly acts as a separate entity for tort and contract law purposes; yet, it
also—in the matter involving abortion insurance—has an identity of interests
with its owners, who make all decisions.? Indeed, as explained below, the
Hobby Lobby argument is a fortiori: while a tax-exempt organization exists
ultimately for itself and cannot permit its commercial interests or profits to
ensure the benefit of members or shareholders, the opposite is true for a
traditional business corporation.254 Its commercial purpose is to benefit the
financial interests of its owners.”>> Thus, the for-profit associational argument
appears stronger for business corporations than for the not-for-profit sector—the
exact opposite of what the government claims.>*

247. See e.g., United Mine Workers v. Coronado Coal Co., 259 U.S. 344, 385-86 (1922)
(“[TIn every way the union acts as a business entity, distinct from its members . . .”). State laws
allow unions to operate as unincorporated associations or as corporations. See, e.g., FLA. STAT. §
447.02 (West 2013) (stating that labor organizations may or may not be incorporated). Each type of
union must be registered and may be a party to a legal action. See id §§ 447.06 (requiring
registration), 447.11 (granting labor organizations the right to maintain and be subject to any action
or suit).

248. See LR.C. § 501(c)(5) (2006).

249. See supra Part LA,

250. See, e.g., Marker v. Schultz, 485 F.2d 1003, 1004 (D.C. Cir. 1973) (providing an example
of a case in which plaintiffs dissented from union political activity and sought an injunction). In
Marker v. Schultz, the court recognized accommodations for dissenters and permitted the union to
act consistently with the majority view, essentially recognizing it as an entity separate from its
individual members. Id.; see also Int’l Ass’n of Machinists v. Street, 367 U.S. 740, 750-64, 770
(1961) (citations omitted) (detailing how Congress essentially granted personhood to the particular
union under the Railroad Labor Act and recognizing the right of the union to act despite the
dissenters).

251. See, e.g., Allee, 416 U.S. at 830-31.

252. See id.

253. See generally infra Part V.A (discussing the different types of corporations and the legal
implications of each).

254. See Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1147 (10th Cir. June 27, 2013)
(Hartz, J., concurring).

255. Id.

256. See id.
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E. Corporate Status as Elective

In the contraceptive cases, several courts relied on the elective nature of
corporations to support a denial of standing or to recommend the denial
thereof >’ These conclusions tend to stem from a mistaken reliance on
unfortunate language in the 1982 decision in United States v. Lee™®: “When
followers of a particular sect enter into commercial activity as a matter of choice,
the limits they accept on their own conduct as a matter of conscience and faith
are not to be superimposed on the statutory schemes which are binding on others
in that activity.”*

Looking at the language in the context of the case, however, makes it far less
deadly than it seems. In Lee, the employer sought not to pay Social Security
taxes, believing that the Amish faith required members to support themselves
and others of their faith®® As Chief Justice Burger suggested, the notion of
Social Security as an insurance program is incorrect.’®’ Social Security taxes
paid by employers are merely excises on employment and the revenues are
general revenues.”® Social Security taxes are no different from gambling taxes
or excises on tires, telephones, or travel by air. Similarly, the employee share of
Federal Insurance Contributions Act (FICA) is but a general revenue income
tax.?® Nothing whatsoever binds Congress to spend these revenues—or any
other revenues—on retirement; nevertheless, Congress chooses to go through the
appropriations process instead of repealing the Social Security system.’®

257. Cf., e.g., Hobby Lobby Stores, Inc. v. Sebelius, 133 S. Ct. 641, 643 (2012) (Sotomayor,
J.) (citing United States v. Lee, 455 U.S. 252, 261 (1982)) (referencing Lee as support for the fact
that the Court had not previously addressed free exercise claims brought by “closely held for-profit
corporations and their controlling shareholders” challenging mandatory provisions of employee
benefits as burdening their free exercise of religion); Grote v. Sebelius, 708 F.3d 850, 859 (7th Cir.
2013) (Rovner, J., dissenting) (quoting Lee, 455 U.S. at 261) (discussing the Plaintiffs’ voluntary
decision to engage in corporate enterprise and noting the Court’s language in Lee); Mersino Mgmt.
Co. v. Sebelius, 2013 WL 3546702, at *15 (E.D. Mich. July 11, 2013) (noting that Mersino selected
the corporate form); Autocam Corp. v. Sebelius, 2012 WL 6845677, at *7 (W.D. Mich. Dec. 24,
2012) (discussing the implications of the corporate form).

258. 455 U.S. 252 (1982) (Burger, C.J.).

259. Id. at 261.

260. Id. at 254-55.

261. See id. at 260 (“There is no principled way, however, for purposes of this case, to
distinguish between general taxes and those imposed under the Social Security Act.”).

262. See id. at 254 n.1.

263. See 26 U.S.C. § 3102(a) (2006); see also What is the Meaning of FICA?, SOC. SEC.
ADMIN., http://ssa-custhelp.ssa.gov/app/answers/detail/a_id/392/~/what-is-the-meaning-of-fica (last
updated Jan. 28, 2013, 03:29 PM) (“The payroll taxes collected for Social Security are of course
taxes, but they can also be described as contributions to the social insurance system that is Social
Security . . . . FICA is nothing more than the tax provisions of the Social Security Act, as they
appear in the Internal Revenue Code.”).

264. For a discussion of the annual appropriations process for Social Security, see generally
SOC. SEC. ADMIN., FISCAL YEAR 2014 BUDGET JUSTIFICATION: PAYMENTS TO SOCIAL SECURITY
TRUST FUNDS (2013), available at hitp://www.ssa.gov/budget/FY 14Files/2014PSSTF.pdf.
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