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SOUTH CAROLTNA LAW REVIEW

A clearer right to expert assistance lies in the Fourteenth Amendment.94 In
Ake v. Oklahoma,95 the Supreme Court held that due process requires a state to
provide a criminal defendant with an expert "[w]hen the defendant is able to
make an ex parte threshold showing to the trial court that his sanity is likely to
be a significant factor in his defense."96 Although Ake's due process right to
expert assistance is relatively clear, as compared to arguments for expert
assistance under the Sixth Amendment, the breadth of Ake's protection has not
been fully defined. In Caldwell v. Mississippi,97 where a defendant requested
appointment of experts other than psychiatrists including a "criminal
investigator, a fingerprint expert, and a ballistics expert," the Supreme Court did
not decide whether the Ake right extends beyond a psychiatric expert.98 Soon
thereafter, Justice Marshall argued in a dissent in Johnson v. Oklahoma99 that
the Ake right should apply to "nonpsychiatric expert assistance" and discussed
the "pressing need" to resolve the question, but it remains undecided.00

Despite the lingering questions surrounding Ake's reach, some circuits have
identified more expansive rights in Ake. "The Eighth Circuit has not limited the
right to expert assistance to questions of sanity and, following Ake, required
the appointment of an expert for a competence question for mitigation purposes
where "a capital defendant['s] mental condition is seriously in issue. The
Fifth Circuit, despite having a relatively strict procedural requirement for
demonstrating the need for expert assistance, has also found a right to non-
psychiatric experts under Ake. The court requires that "[a]n indigent defendant
requesting non-psychiatric experts must demonstrate something more than a
mere possibility of assistance from a requested expert'' 1 3 and provides non-

94. See U.S. CONST. amend. XTV, § 1.
95. 470 U.S. 68 (1985).
96. Id. at 82-83.
97. 472 U.S. 320 (1985).
98. Id. at 325 n.1.
99. 484 U.S. 878 (1987).
100. Id. at 880-81 (Marshall, J., dissenting from denial of certiorari).
101. Starr v. Lockhart, 23 F.3d 1280, 1288 n.4 (8th Cir. 1994) (citing Little v. Armontrout,

835 F.2d 1240, 1243 (8th Cir. 1987) (en banc)).
102. Id. at 1288.
103. Yohey v. Collins, 985 F.2d 222, 227 (5th Cir. 1993) (citing Moore v. Kemp, 809 F.2d

702, 712 (11 th Cir. 1987)). In Moore, the Eleventh Circuit assumed, "f.'r sake of argument, that the
due process clause could require the government, both state and federal, to provide nonpsychiatric
expert assistance to an indigent defendant upon a sufficient showing of need." 809 F.2d at 711-12
(emphasis added). Since Moore, the Eleventh Circuit has not held that Ake applies in the non-
psychiatric context. See, e.g., United States v. Brown, 441 F.3d 1330, 1365 (1 1th Cir. 2006) (citing
Conklin v. Schofield, 366 F.3d 1191, 1206 (11 th Cir. 2004)) (refusing to determine whether Ake
extends to non-psychiatric experts).
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EXPERT AID

psychiatric experts "only if the evidence is both critical to the conviction and
subject to varying expert opinion."' 0 4

Several state courts have also applied Ake outside of the psychiatric context.
In Rodriguez v. State,10 5 a Texas court of appeals, after discussing Ake and
subsequent decisions, recognized that "indigents are entitled in certain instances
to an appointed expert to assist their defense in examining physical
evidence."' '1 6 Texas charged Rodriguez with murder and injury of an infant.' 07

The cause of death was disputed at trial, l
10 and Rodriguez petitioned the district

court for appointment of a defense medical expert, which the court denied.l19
The treating physician and four other doctors for the state testified, and a jury
convicted the defendant. 110 On appeal, the court rejected the state's argument
that Ake "should be limited to insanity cases" and that the presence of an
"independent medical expert" at trial prevented harm to Rodriguez,"' observing
that subsequent cases had expanded Ake and that appointment of an independent
expert was insufficient. 12 The appellate court held that an expert was necessary
in the case to "examine the physical evidence and medical records and to help
defense counsel prepare his cross examination of the other experts."' 113 Relying
"in significant part on the Fourteenth Amendment's due process guarantee of
fundamental fairness," it held that "justice cannot be equal where, simply as a
result of his poverty, a defendant is denied the opportunity to participate
meaningfully in a judicial proceeding in which his liberty is at stake."' 14 The
court reversed and remanded for a new trial." 5

In Georgia, the supreme court reversed a case where the trial court refused
an indigent defendant's request for compensation for a forensic dental expert. 116

The court held that the evidence that would be examined by the expert was
"critical," as according to the defendant, it was "the one single item of evidence

104. Yohey, 985 F.2d at 227 (internal quotation marks omitted) (quoting Scott v. Louisiana,
934 F.2d 631, 633 (5th Cir. 1991)).

105. 906 S.W.2d 70 (Tex. App. 1995).
106. Id. at 74 (citing Gideon v. Wainwright, 372 U.S. 335, 344 (1963); McBride v. State,

838 S.W.2d 248, 251-52 (Tex. Crim. App. 1992) (en banc)).
107. Id. at71.
108. Id. at 72.
109. Id. at 71.
110. Id. at71-72.
111. Id. at 74-75.
112. Id.
113. Id. at76.
114. Id. at 75 (quoting Ake v. Oklahoma, 470 U.S. 68, 76 (1985)).
115. Id. at76.
116. Thornton v. State, 339 S.E.2d 240, 241 (Ga. 1986).
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SOUTH CAROLTNA LAW REVTEW

linking [him] to the murder."" 7 The court qualified its holding, however,
warning,

The ruling of this case cannot serve as a basis for wide-ranging
demands on behalf of indigent defendants for scientific investigative
funds. This case is, assuredly, far from the normal .... Further, the
record establishes that the possible scientific proof to be offered by the
state is highly unusual in nature .... 118

In Bright v. State,19 the Georgia Supreme Court also found reversible error
where a trial court failed to appoint or to grant funds for experts, including a
psychiatrist and a toxicologist, to determine the defendant's diminished capacity
during the sentencing phase of the trial.' And in Florida, a court of appeals in
Cade v. State121 held that Florida's statutes for compensation of experts for
indigent criminal defendants, 122 combined with principles of constitutional law
in Ake and subsequent cases, 12 required appointment of an expert to analyze
DNA evidence. 124 In Cade, the circuit court convicted an indigent defendant of
robbery, sexual battery, and other offenses, largely based on testimony of the
state's DNA expert that the DNA of the semen found on the victim's clothing
matched the defendant's DNA. 125 The appellate court observed that this
testimony was "crucial to the state's case" and that the defendant had repeatedly
requested appointment of a DNA expert. 126 It further concluded that "scientific
evidence received from an expert is impressive to a jury, and we perceive that
the use of DNA matching to prove identity is especially persuasive."' 127 It
accordingly reversed and remanded for a new trial, finding reversible error.128

Though some courts have read Ake's right to expert assistance as applying
beyond the psychiatric context or at least beyond the issue of insanity, others

117. Id. at240-41.
118. Id. at241.
119. 455 S.E.2d 37 (Ga. 1995).
120. Id. at5 0-51.
121. 658 So. 2d 550 (Fla. Dist. Ct. App. 1995).

122. Id. at 552-53 (citing FLA. STAT. ANN. § 27.54(3) (1991) (current version at FLA. STAT.
ANN. § 29.006 (West Supp. 2008)); FLA. STAT. ANN. § 914.06 (1991) (repealed 2004) (current
version at FLA. STAT. ANN. § 92.231(3) (West Supp. 2008))).

123. Id. at 553-54.
124. Id. at 555.
125. Id. at552-53.
126. Id. at 552.
127. Id. at 554 (citing Ake v. Oklahoma, 470 U.S. 68, 81 n.7 (1985)).
128. Id. at555.

[VOL. 60:493

16

South Carolina Law Review, Vol. 60, Iss. 2 [2020], Art. 4

https://scholarcommons.sc.edu/sclr/vol60/iss2/4



EXPERT AID

have found relatively narrow protections in Ake. 129 These courts have placed a
high burden of proof on a showing of expert necessity; have declined to extend
Ake to non-psychiatric expert assistance; and in some cases, have granted
psychiatric assistance strictly for questions of insanity. 130

In Caldwell v. Mississippi,'3 1 for example, the Supreme Court held that
"undeveloped assertions that the requested assistance would be beneficial" are
inadequate to demonstrate the need for an expert under "federal constitutional,,132 •133 ..

law. 1 And in Terry v. Rees, 1 where an indigent defendant in state court was
denied expert assistance to determine the cause of death, 134 the Sixth Circuit
held that habeas relief under Ake is only available to a defendant who was
denied expert assistance where the defendant "could establish that the [expert]
was necessary to his defense and that the expert might have affected the
determination of the victim's cause of death." 1 This holding mirrored a Fourth
Circuit decision with identical facts.' 36 The Eighth Circuit has formulated a
similar standard, requiring expert appointment under Ake only where the
defendant can show "a reasonable probability that an expert would aid in his
defense, and that denial of expert assistance would result in an unfair trial." 13 7

The Eleventh Circuit has also held that, once a defendant shows that Ake
applies, the defendant must prove on appeal that "(1) he made a timely request
for the expert assistance, (2) it was unreasonable for the trial court to deny the
request, and (3) the denial rendered the trial 'fundamentally unfair."' 13 8 And the
Fifth Circuit has determined that a defendant entitled to a psychiatrist under Ake
is not entitled to an independent defense psychiatrist:'39 the court may appoint a
neutral psychiatrist "whose opinion and testimony is available to both sides."',40

In addition to setting a high bar for a showing of necessity, several circuits
have rejected arguments that Ake applies to issues requiring expert assistance

129. See, e.g., David A. Harris, The Constitution and Truth Seeking: A New Theory on
Expert Services fbr Indigent Defkndants, 83 J. CRIM. L. & CRIMINOLOGY 469, 484 (1992) ("Many
lower court interpretations of Ake attempt to limit its reach by looking at its facts narrowly.").

130. See id. at 484 n.1 15, 486 & n.121 (discussing the narrow application of Ake by various
state courts).

131. 472 U.S. 320 (1985).
132. Id. at 323 n.1.
133. 985 F.2d 283 (6th Cir. 1993).
134. Id. at 283.
135. Id. at 284-85 (citing Williams v. Martin, 618 F.2d 1021, 1027 (4th Cir. 1980)).
136. Id. at285.
137. Little v. Armontrout, 835 F.2d 1240, 1244 (8th Cir. 1987) (citing Moore v. Kemp, 809

F.2d 702,712 (11 th Cir. 1987)).
138. United States v. Brown, 441 F.3d 1330, 1365 (11th Cir. 2006) (quoting Conklin v.

Schofield, 366 F.3d 1191, 1206 (1 th Cir. 2004)).
139. Granviel v. Lynaugh, 881 F.2d 185, 191 (5th Cir. 1989).
140. Id.
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SOUTH CAROLTNA LAW REVTEW

beyond the psychiatric context. The Eleventh Circuit has "not extended Ake to
non-psychiatric experts,"' 14 1 assuming only for the sake of argument that it may
apply in the non-psychiatric setting. 14 2 The Ninth Circuit has suggested the
same when reviewing appeals under the Antiterrorism and Effective Death
Penalty Act, holding that Ake is inapplicable where a petitioner did not raise
sanity or diminished capacity issues at trial and rejecting a petitioner's claim
that Ake guarantees indigents an expert to "assist in all aspects involving the
mental condition of the defendant." T

Some circuits have also narrowed the class of defendants who are entitled
to psychiatric assistance, affirming a right to an Ake expert only where it is
likely that the defendant is insane. The Fifth and Eleventh Circuits, for example,
have held that where a psychiatric commission or lunacy commission has
evaluated a defendant's sanity, the defendant is not entitled to a defense expert
who will testify at trial regarding competency.144 The Fourth Circuit noted that
"Ake... says nothing about determining 'competency' to stand trial or waive
counsel; it deals only with a defendant's 'sanity' at 'the time of the offense '" 145

and suggested that no Ake right attaches to the issue of competency to waive the
right to counsel. 146 And even where a defendant may have a right to an expert
under Ake, a defendant who fails to request an expert at trial will not succeed in
an Ake claim on appeal.147

Finally, Ake's applicability has weakened since the Supreme Court's
decision in Medina v. California,4 which rejected the use of the Mathews v.

141. Brown, 441 F.3d at 1365 (citing Conklin, 366 F.3d at 1206).
142. Id.
143. Menendez v. Terhune, 422 F.3d 1012, 1026 (9th Cir. 2005).
144. See Glass v. Blackburn, 791 F.2d 1165, 1169 (5th Cir. 1986) ("The psychiatric

evaluation actually provided Glass [through a sanity commission] satisfied Ake."); Magwood v.
Smith, 791 F.2d 1438, 1440, 1443 (11th Cir. 1986) ("We find, however, that Magwood was
provided sufficient psychiatric assistance to satisfy the requirements of Ake.... The three
members of the state lunacy commission concluded that Magwood was insane at the time of their
examination and probably was insane at the time of the crime."). For a detailed summary of these
cases, see David A. Harris, Ake Revisited: Expert Psychiatric Witnesses Remain Beyond Reach/'br
the Indigent, 68 N.C. L. REV. 763, 775 n.89 (1990).

145. O'Dell v. Netherland, 95 F.3d 1214, 1244 n.24 (4th Cir. 1996) (quoting Ake v.
Oklahoma, 470 U.S. 68, 83 (1984)).

146. See id. ("[Petitioner] claims that his competency was never appropriately
determined .... [But] he misreads Ake to establish a general due process right to psychiatric
assistance where none exists.").

147. See, e.g., Brown, 441 F.3d at 1365 ("[Petitioner] would have to show that.., he made
a timely request for the expert assistance .... (citing Conklin v. Schofield, 366 F.3d 1191, 1206
(11 th Cir. 2004))).

148. 505 U.S. 437 (1992).
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Elridge149 balancing test in due process analyses of criminal proceedings; 50 Ake
relied on the Mathews test in requiring expert assistance for certain insanity
questions.' 5

1 As a result, Professor Paul C. Giannelli argues that "Medina
severed Ake from its moorings, leaving it a virtual orphan." 52 Medina may not
have had such a severe result, as it reconciled its rejection of Mathews in the
criminal context with Ake's holding, observing that "[t]he holding in Ake can be
understood as an expansion of earlier due process cases holding that an indigent
criminal defendant is entitled to the minimum assistance necessary to assure
him 'a fair opportunity to present his defense.""' 5 3 The due process right to an
expert thus extends to a very limited set of indigent defendants, often leaving
unanswered the need for experts in trials involving issues beyond sanity.

While Ake guarantees expert assistance for an indigent defendant where
sanity will be a significant factor, Ake may extend to parties in a very narrow
range of civil cases, namely, commitment proceedings. In Goetz v. Crosson,'54 a
class of indigent individuals who were subject to involuntary commitment
proceedings argued that Ake gave them a right to expert psychiatric
assistance. 1 The Second Circuit held that "while Ake is relevant, it does not
control our decision in light of other Supreme Court precedent clearly indicating
that constitutional protections granted criminal defendants are not automatically
extended to civil commitment proceedings." 56 The court concluded that "the
due process clause does not require a state to provide an indigent patient with a
consulting psychiatrist in every commitment or retention proceeding,"'5' but

149. 424 U.S. 319 (1976). Mathews established a three-part test for procedural due process
claims that balanced:

First the private interest that [would] be affected by the official action; second, the risk
of an erroneous deprivation of such interest through the procedures used, and the
probable value, if any, of additional or substitute procedural safeguards; and finally the
Government's interest, including the function involved and the fiscal and administrative
burdens that the additional or substitute procedural requirement would entail.

Id. at 335.
150. Medina, 505 U.S. at 445-46 (citing Patterson v. New York, 432 U.S. 197, 201-02

(1977)) (holding that due process questions in criminal cases should be resolved under the
approach taken in Patterson, as opposed to the Mathews balancing test). Under Patterson, a state's
"procedures under which its laws are carried out" are not "subject to proscription under the Due
Process Clause unless it offends some principle of justice so rooted in the traditions and conscience
of our people as to be ranked as fundamental." 432 U.S. at 201-02 (internal quotation marks
omitted) (citing Speiser v. Randall, 357 U.S. 513, 523 (1958); Leland v. Oregon, 343 U.S. 790,
798 (1952); Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)).

151. Ake v. Oklahoma, 470 U.S. 68, 77 (1984).
152. Giannelli, supra note 10, at 1364.
153. Medina, 505 U.S. at 444-45 (quoting Ake, 470 U.S. at 76).
154. 967 F.2d 29 (2d Cir. 1992).
155. Id. at33.
156. Id.
157. Id. at34.
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SOUTH CAROLTNA LAW REVTEW

that "[w]here the trier believes that an accurate assessment of the subject's
psychiatric condition cannot be reliably made without the aid of an independent
psychiatrist, and the subject is financially unable to procure such testimony, a
cognizable due process concern may arise." This narrow extension of Ake is
unlikely to give many civil parties a constitutional right to expert assistance.

No matter what remains of the law addressing the need for experts in
criminal and potentially some civil cases, whether based in Ake's due process
rationale or in Washington's compulsory process right, its principles are
outdated. The relevant Supreme Court decisions, decided before the advent of
many scientific innovations used in courts today, do not fully address the
importance of experts in interpreting, explaining, and analyzing these
innovations. As Professor Erin Murphy asserts, "The law has simply not kept
pace with advances in forensic science."' 59

2. Courts' Discretionary Appointment of Experts

While courts, under limited circumstances, must appoint an expert for an
indigent party at the state's expense on constitutional grounds, they may also
discretionarily appoint an expert in a wider range of criminal and civil cases.,60

Rule 706 of the Federal Rules of Evidence provides that "[t]he court may on its
own motion or on the motion of any party enter an order to show cause why
expert witnesses should not be appointed" and that the appointed experts are
"entitled to reasonable compensation in whatever sum the court may allow."',6 1

Rule 614 of the Federal Rules of Evidence also provides that "[t]he court may,
on its own motion or at the suggestion of a party, call witnesses, and all parties
are entitled to cross-examine witnesses thus called."' 162 As discussed further
below, Rule 706 is the grounds for discretionary court appointment in the
majority of cases; Rule 614 rarely arises in the expert context.

Dovetailing with the Rules of Evidence are statutes detailing how court-
appointed experts may be paid. For instance, 28 U.S.C. § 1920 allows a "judge
or clerk of any court of the United States" to tax as the costs of a case
"[c]ompensation of court appointed experts," thus requiring one or both parties

158. Id. at36.
159. Erin Murphy, The New Forensics: Criminal Justice, False Certainty, and the Second

Generation of Scientific Evidence, 95 CAL. L. REV. 721, 743 (2007) ("The Supreme Court last
addressed the constitutional requirements for expert assistance to indigents in 1985, in Ake v.
Oklahoma, in which the Court recognized only the barest entitlement to expert advice" (citing Ake
v. Oklahoma, 470 U.S. 68 (1985)).

160. See FED. R. EVID. 706(a).
161. FED. R. EVTD. 706(a)-(b).
162. FED. R. EVD. 614(a).
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to pay the experts' fees at the conclusion of trial. 163 More generally, Rule 54(d)
of the Federal Rules of Civil Procedure allows courts to shift costs other than
attorney's fees to the prevailing party.' 64 But under both § 1920 and Rule 54,
individual parties who hire witnesses must typically give them some amount of
advance payment.' 65 If a court will not appoint an expert and an indigent must
hire his own, he may be unable to afford the up front costs.' 66

Scholars at one point envisioned that courts could waive up front expert
witness fees for indigent parties under 28 U.S.C. § 1915, which permits courts
to authorize proceedings in forma pauperis.167 Although the language of the
statute does not preclude up front waiver of expert fees, courts rarely, if ever,
use the statute for that purpose.'68 The legislative history of § 1915 suggests that
Congress may have intended that the statute apply solely to direct court fees, 69

and several circuits have followed this interpretation. The Third Circuit, for
example, held that "Congress has authorized the courts to waive prepayment of
such items as filing fees and transcripts if a party qualifies to proceed in forma
pauperis" under § 1915, but not expert witness fees in civil suits. 70 Similarly,
the Fifth Circuit held that "[t]he plain language of section 1915 does not provide
for the appointment of expert witnesses to aid an indigent litigant."', 71 The
Eighth Circuit agreed, holding,

163. 28 U.S.C. § 1920(6) (2000).
164. FED. R. CIV. P. 54(d).
165. See, e.g., Kenneth R. Levine, Note, In Forma Pauperis Litigants: Witness Fees and

Expenses in Civil Actions, 53 FORDHAM L. REV. 1461, 1476 (1985) ("[Under Rule 45], witnesses
are required to attend the trial only if the fees for one day's attendance and mileage are tendered
with the subpoena."); see also FED. R. CIV. P. 45(b)(1) ("Serving a subpoena requires delivering a
copy to the named person and, if the subpoena requires that person's attendance, tendering the fees
for I day's attendance and the mileage allowed by law.").

166. See Levine, supra note 165 ("Often, the most difficult expense for an indigent to meet
is the prepayments that must be made to the indigent's witnesses.").

167. See 28 U.S.C. § 1915(a)(1) (2000) ("[A]ny court of the United States may authorize
the commencement, prosecution or defense of any suit, action or proceeding, civil or criminal, or
appeal therein, without prepayment of fees or security therefor, by a person who submits an
affidavit that includes a statement of all assets such prisoner possesses that the person is unable to
pay such fees or give security therefor."). See generally Levine, supra note 165, at 1466 n.24
(citing cases that consider whether § 1915 authorizes courts to prepay witness fees for indigent
parties).

168. See Levine, supra note 165, at 1467 ("Courts have nearly unanimously held that the
term 'fees and costs' [in § 1915] does not encompass witness fees and expenses.").

169. See id. at 1469 (citing H.R. REP. No. 1079 (1892)) (discussing how the House
Committee on the Judiciary, in a 1892 report, intended the statute only to allow indigent parties
"entrance' to the courts").

170. Boring v. Kozakiewicz, 833 F.2d 468, 474 (3d Cir. 1987).
171. Pedraza v. Jones, 71 F.3d 194, 196 (5th Cir. 1995).
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SOUTH CAROLTNA LAW REVTEW

While the plain language of section 1915 expressly provides for service
of process for an indigent's witnesses, it nowhere mentions payment of
fees and expenses for such witnesses .... We cannot, in the absence of
any clear statement to the contrary, infer congressional intent to have
section 1915 cover witness fees and expenses.72

At least one circuit has suggested that § 1915 could cover witness fees, but not
in a holding. The Sixth Circuit stated in a footnote,

We think that it is within the sound discretion of the district court to
order the payment of witness fees as well as other normal costs, out of
government funds under Section 1915 where the court has made an
initial determination that the litigant is without funds in its grant of in
forma pauperis status.' 73

It later classified this language as dicta. 174

The legislation and rules granting judicial discretion to shift or to eliminate
expert expenses under Federal Rule of Evidence 706 and to call witnesses under
Rule 614, as well as fee-shifting provisions for expert assistance, give parties-
civil litigants in particular-broader opportunities for low- or no-cost expert
assistance than does the limited constitutional right to an expert. And some
courts have taken advantage of these opportunities.' 75 In a survey on the use of
experts in federal cases by the Federal Judicial Center, six judges out of the 431
who responded reported that they appointed an expert where an indigent party
was involved. 176 Some judges expressed unease at deciding a case where only
one party offered expert testimony, thus skewing the evidence strongly in that
party's favor.' 77 These judges appointed an expert under Rule 706 to improve
the fairness of the process. 78 Another judge appointed an expert under Rule 706
where an indigent family, including several juvenile plaintiffs, claimed injury

172. U.S. Marshals Serv. v. Means, 741 F.2d 1053, 1056 (8th Cir. 1984).
173. Morrow v. Igleburger, 584 F.2d 767, 772 n.7 (6th Cir. 1978).
174. Johnson v. Hubbard, 698 F.2d 286, 290 n.4 (6th Cir. 1983) ("The footnote statement

[in Morrow] ... was only dicta, since no finding of indigence had been made.").
175. See Joe S. Cecil & Thomas E. Willging, Fed. Judicial Ctr., Court-Appointed Experts,

in REFERENCE MANUAL ON SCIENTIFC EVIDENCE 535 & fig. 1 (1994) (indicating that, as of 1994,
20% of the judges who participated in a survey sent to all active judges had appointed an expert
witness).

176. Id. at 535 & n.30, 560. A total of eighty-six of the responding judges reported use of a
court-appointed expert, but only six reported the use of such an expert for an indigent party. Id.

177. Id. at538-39.
178. Id. at 539.
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caused by a contaminated water supply; the judge expressed particular concern
over the presence of children in the case. 79

Prior to the survey, a smattering of cases showed that judges have
historically applied rules for discretionary appointment of experts to assist
indigent parties in limited circumstances, or have at least affirmed their ability
to do so while declining to appoint an expert. In Cagle v. Cox,' a judge used
his equitable discretion under 28 U.S.C. § 1920 and Rule 54 to tax expert fees
as costs to the state where the indigent parties-prisoners alleging
overcrowding, physical violence, and other inhumane practices in a correctional
center-applied to the court for an expert, and the court explained the
importance of expert testimony.' 81 The court also found that the expert witness,,.182

was necessary and the expense "reasonable and not excessive. In Sanders v.
Lewis County Jail,183 the district court recognized that Rule 706 allowed it to
"appoint an expert witness where the plaintiff is indigent and an expert is
needed to understand complex, technical or esoteric subject matter"' 84 and held
that "[w]here one of the parties is indigent, the court may apportion all of the
cost to one side. '85 But the court found that an expert opinion was not
necessary given the facts of the case.' 86 Similarly, the court in Daker v.
Wetherington187 held that the discretion of courts to appoint an expert witness
and to assign the costs to one party under Rule 706 "is broad" but found an
expert unnecessary where the question was relatively uncomplicated. 188

Appellate courts have affirmed appointments of experts under Rule 706
and, in some cases, reversed trial courts' refusal to appoint. In McKinney v.
Anderson,' 89 a Ninth Circuit case, a prisoner brought an Eighth Amendment
claim against prison officials alleging harm from second-hand smoke in the
prison. 19 McKinney was unable to find an expert who would provide testimony
for no fee, and the magistrate judge held that he could appoint an expert under
Rule 706 only if both parties would pay for the expert.' 91 Because McKinney

179. Id. at 542-43.
180. 87 F.R.D. 467 (E.D. Va. 1980).
181. Id. at471-72.
182. Id.
183. No. C07-5001FDB/KLS, 2007 WL 1430273 (W.D. Wash. May 14, 2007).
184. Id. at *1 (citing 29 CHARLES ALAN WRIGHT & VICTOR JAMES GOLD, FEDERAL

PRACTICE AND PROCEDURE § 6304 (1997)).
185. Id. (citing McKinney v. Anderson, 924 F.2d 1500, 1511 (9th Cir. 1991), vacated and

remanded on other grounds, Helling v. McKinney, 502 U.S. 903 (1991)).
186. Id.
187. No. 1:01 -CV-3257-RWS, 2006 WL 648765 (N.D. Ga. Mar. 15, 2006).
188. Id. at *4-5.
189. 924 F.2d 1500 (9th Cir. 1990).
190. Id. at 1509.
191. Id. at 1511.
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SOUTH CAROLTNA LAW REVTEW

brought his case in forma pauperis, the magistrate determined that McKinney
"would be unable to pay his proportion of the fees."' 92 The magistrate
accordingly refused to appoint an expert.1 93 The Ninth Circuit held that Rule
706, which provides that expert compensation in a civil case shall be "paid by
the parties in such proportion and at such time as the court directs, and
thereafter charged in like manner as other CoStS,' 194 permits the court to shift all
costs to one party-the non-indigent party in McKinney, for example-and that
the magistrate read the rule too restrictively in refusing to appoint an expert. 195

The court concluded that "[c]onsidering the complexity of the scientific
evidence in the present case, we recommend that, on remand, the district court
consider appointing an expert witness or witnesses who can provide the court
with scientific information on the health effects" of second-hand smoke and the
concentrations of smoke in the prison.196

The Eighth Circuit also has held that "[t]he plain language of Rule
706(b)... permits a district court to order one party or both to advance fees and
expenses for experts that it appoints."' 19 7 The court has further relied on Rule
614 as a basis for taxing expert costs, finding that Rules 614 and 706, read in
light of cost-shifting statutes, "confer upon the district court discretionary
power" to order the government to advance expert fees and expenses for
indigent parties, which will later be taxed as costs.' 98 Similarly, the Sixth
Circuit in Webster v. Sowders'99 held that Rule 706 allows a court to appoint an
expert for an indigent and to charge all expert costs to one side, stating, "A
District Court has authority to apportion costs under this rule, including
excusing impecunious parties from their share."'2

0 The court partially affirmed
the district court's order that the state of Kentucky pay for expert costs where
indigent prisoners sued the state for exposure to asbestos at a prison worksite,
although it held that the court "should have made findings of fact and
conclusions of law tojustify its continuing employment" of the expert. 20 1

The Eleventh Circuit reversed a case where, among other errors, the district
court refused to appoint a psychiatric expert for a potentially indigent inmate
and "gave no explanation for the refusal to appoint" the expert. 2

0
2 The inmate

192. Id.
193. Id.
194. Id. at 1510-11 (quoting FED. R. EVID. 706(b)).
195. Id. at 1511.
196. Id.
197. U.S. Marshals Serv. v. Means, 741 F.2d 1053, 1058 (8th Cir. 1984) (emphasis added).
198. Id. at 1057.
199. 846 F.2d 1032 (6th Cir. 1988).

200. Id. at 1038.
201. Id. at 1039.
202. Steele v. Shah, 87 F.3d 1266, 1270 (11 th Cir. 1996).
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sued a psychiatrist from a Florida state prison after the psychiatrist discontinued
his "prescribed psychotropic medication."'2

0
3 The appellate court held that "[t]he

case is one that by its nature warrants consideration of the possible need [for an
expert] in order to insure a just resolution of the claim." 20 4 The court of appeals
was particularly concerned with the inmate's claim that he was indigent and
found that "this could provide further reason to appoint an expert to avoid a
wholly one-sided presentation of opinions on the issue."' 20 5

A motion for the court to discretionarily appoint an expert is a more
realistic method of obtaining expert assistance than is an Ake claim, as a court's
discretion is broader than the constitutional right to an expert. But courts often
deny motions for discretionary court-initiated appointment of an expert, in large
part because Rule 706 exists for the benefit of the court, not for the individual
parties before the court.2

0
6 If a court deems expert testimony generally

unhelpful, it need not appoint an expert under the Rule. 2
0

7 Cases like Students of
California School for the Blind v. Honig20 highlight this court-centric focus; in
Honig, the Ninth Circuit observed, "Under Rule 706, the court is free to appoint
an expert of its own choosing without the consent of either party. '20 9 Some
courts have been more emphatic in rejecting any notion that Rule 706 exists for
the benefit of the parties, holding that "[l]itigant assistance is not the purpose of
Rule 706. "210 And the Fifth Circuit has found Rule 706 inapplicable where a
party not only failed to show that he "attempted to procure an expert," but he
also "requested an appointment only for his own benefit."' 211 In many
circumstances, the interests of the court and the indigent party in obtaining
expert assistance to benefit the case will overlap, but in some cases, the court
may be unaware of the flaws in one expert's testimony or in evidence relied
upon by one side. In such cases, the indigent party, with the help of an expert,
could develop questions to effectively draw out flaws on cross-examination of

203. Id. at 1267.
204. Id. at 1271.
205. Id.
206. See, e.g., Daker v. Wetherington, No. 1:01-CV-3257 RWS, 2006 WL 648765, at *5

(N.D. Ga. Mar. 15, 2006) ("Litigant assistance is not the purpose of Rule 706.").
207. See id. ("[T]he question before the Court is not an especially complicated one....

[T]he Court declines [defendant's] request.., to appoint an expert witness to assist him.").
208. 736 F.2d 538 (9th Cir. 1984), vacated, 471 U.S. 148 (1985).
209. Id. at 549.
210. Daker,2006WL648765at *5.
211. Pedraza v. Jones, 71 F.3d 194, 197 n.5 (5th Cir. 1995).
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the opposing party's expert.212 If the court is unaware of this benefit it will not
213appoint an expert, to the detriment of both the court and the indigent party.

Even where judges find that an expert would assist the decision making
process, they are understandably wary of exercising this option. 2 14 Litigation
expenses are already high, and shifting additional costs to one party is often an

215unpopular decision. Judges have admitted that despite the option to appoint
an expert, the requirement that the expert be compensated "often obstructs an
appointment, especially when one of the parties is indigent;, 216 there is "a great
reluctance to employ.., experts [under Rule 706] when the expense cannot be
shared" because one party is indigent.217 According to the Federal Judicial
Center's survey results, 2 1

8 "[o]f the eighty-six judges reporting appointment of
an expert, just over half had appointed an expert on only one occasion. Only

,,219four judges appointed an expert in ten or more cases. Although one of the
two "principal reasons" for deciding not to appoint an expert was the
"infrequency of cases requiring ... [expert] assistance," judges also reported a

,,220reluctance "to intrude into the adversarial process. Furthermore, judges
stated that they had trouble "identifying suitable experts" and "compensating
appointed experts.,, 22 1 That said, in 2006, one author concluded that the "earlier
reluctance of the federal courts to appoint their own expert witnesses is
beginning to wane,''222 at least for some types of courts.

Further, appellate courts have narrowed the scope of Rule 706. They
generally review district courts' decisions to appoint or not appoint an expert
under Rule 706 only for an abuse of discretion 2 and 'have hesitated to find

212. See, e.g., Rodriguez v. State, 906 S.W.2d 70, 74 (Tex. App. 1995) (discussing the
beneficial role an expert witness can play in developing a case).

213. See, e.g., Pedraza, 71 F.3d at 197 n.5 ("Pedraza made no showing that he attempted to
procure an expert, never submitted medical or psychological records regarding his mental
condition, never requested the appointment of an expert pursuant to Rule 706, and requested an
appointment only for his own benefit. Under these circumstances, Rule 706 is not applicable.").

214. See Cecil & Willging, supra note 175, at 557 ("Interviews with judges suggest that...
problems in providing compensation can thwart the appointment of an expert.").

215. See id. ("Parties may resist compensating experts they did not retain and who offer
testimony damaging to their interests.").

216. Id. at 530.
217. Id. at560.
218. See supra text accompanying notes 175-79. The survey was "sent to 537 active federal

district court judges; 431 judges responded." Cecil & Willging, supra note 175, at 535 n.30.
219. Cecil & Willging supra note 175, at 536.
220. Id. at 540.
221. Id.
222. Stan Bernstein et al., The Empowerment of Bankruptcy Courts in Addressing Financial

Expert Testimony, 80 AM. BANKR. L.J. 377, 413 (2006).
223. See, e.g., Gaviria v. Reynolds, 476 F.3d 940, 945 (D.C. Cir. 2007) ("Because [Rule

706] speaks in permissive terms and requires an individualized case-specific determination, other
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any affirmative obligation to exercise the Rule 706 power. '
,
22 The Eighth

Circuit has held that under Rules 706 and 614(a) of the Federal Rules of
Evidence, a court may require the government to advance the witness fees of a
civil defendant, to be taxed later as costs, but "only under compelling

,,225circumstances. The court of appeals found such compelling circumstances
where the United States charged approximately forty indigent individuals of the
Lakota Nation with illegally occupying "Yellow Thunder Camp" in Black Hills
National Forest.2 26 The United States initially paid for some pretrial witnesses'
fees and expenses, but "midtrial refused to pay for the Yellow Thunder Camp's
trial witnesses, and in so doing sought victory by default., 2 27 Such "compelling
circumstances ' ' 228 are unlikely to arise in many cases. The Seventh Circuit has
also followed Means, similarly holding that a court's discretion to call witnesses
under Rules 614 and 706(b) "is generally reserved for compelling
circumstances."229

Courts are understandably hesitant to find an affirmative individual right to
expert assistance in a rule that gives them discretion to appoint the expert only230 231

for their own benefit. 23
0 Their cost-shifting concerns are also persuasive. But

this leaves many indigent parties without recourse when expert testimony could
support their claims.

circuits review such denials for abuse of discretion. We join these circuits."); Walker v. Am. Home
Shield Long Term Disability Plan, 180 F.3d 1065, 1070-71 (9th Cir. 1999) ("The district court did
not abuse its discretion [under Rule 706] in appointing an independent medical expert .... );
Ledford v. Sullivan, 105 F.3d 354, 359 (7th Cir.1997) (noting that the Seventh Circuit applies an
abuse of discretion standard, as do the Ninth and Eleventh Circuits); Gates v. United States, 707
F.2d 1141, 1144 (10th Cir. 1983) (reviewing for an abuse of discretion the district court's
appointment of an expert panel under Rule 706).

224. Gaviria, 476 F.3d at 945.
225. U.S. Marshals Serv. v. Means, 741 F.2d 1053, 1059 (8th Cir. 1984).
226. Id. at 1055.
227. Id. at 1059.
228. Id.
229. Aiello v. McCaughtry, No. 94-1935, 1996 WL 420456, at *3 (7th Cir. July 25, 1996)

(citing Means, 741 F.2d at 1059).
230. See Cecil & Willging, supra note 175, at 557 ("Judges expressed concerns regarding

payment when describing how the experts were compensated .....
231. See id.
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B. Legislative Mandates for Experts at the State and Federal Levels

1. Federal Criminal Justice Act

Some expert assistance at the state and federal level arises from the
legislative, rather than the judicial, process. The federal Criminal Justice Act 23 2

requires district courts to "place in operation.., a plan for furnishing
representation" for indigent defendants in a variety of cases involving criminal

233charges, mental condition, loss of liberty, or juvenile delinquency. The
representation to be provided includes "investigative, expert, and other services

,,234necessary for adequate representation. Under the Act, if a defendant "is
financially unable to obtain investigative, expert, or other services necessary for
adequate representation," the court may, upon ex parte request by counsel,
authorize the services if they are "necessary. 235 Compensation for these
services is limited to $1,600, unless the court approves a higher amount.236

Counsel may obtain up to $500 in expert or investigative services without prior
237authorization from the court.

Appellate courts have relied on a combination of the Criminal Justice Act
and Ake in holding that district courts have wrongfully denied an indigent
defendant psychiatric expert assistance. In United States v. Chase,238 for
example, the Ninth Circuit held that the district court abused its discretion in
denying an indigent defendant's motion to hire an expert where "[t]he district
court explicitly relied on the government's expert testimony" in determining the
quantity of methamphetamine produced by the defendant. 239 The court of
appeals, rooting its findings in the Criminal Justice Act and Ake, concluded that
"the only disputed issue was the quantity of methamphetamine produced"' ' A and
discussed how a defense expert could have offered an opinion "as to the best.. . .. ,,24 l ,

available method for estimating drug quantity; produced his or her own, . . .... ,,,2,,

'investigation, interpretation, and testimony; and "made the cross-
examination of [the government's expert] more effective." 24

3 In the Tenth

232. Criminal Justice Act, Pub. L. 88-455, 78 Stat. 552 (1964) (codified at 18 U.S.C.
§ 3006A (2000)).

233. 18 U.S.C. § 3006A(a).
234. Id.
235. Id. § 3006A(e)(l).
236. Id. § 3006A(e)(3) (Supp. 2006).
237. Id. § 3006A(e)(2).
238. 499 F.3d 1061 (9th Cir. 2007).
239. Id. at 1068.
240. Id. at 1066.
241. Id.
242. Id. (quoting Ake v. Oklahoma, 470 U.S. 68, 80 (1985)).
243. Id.
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Circuit, where "an indigent defendant is entitled to a psychiatric expert.., upon
'a clear showin o the trial judge that his mental condition will be a significant
factor at trial,"' the defendant in United States v. Crews2

4
5 argued that he was

incompetent to stand trial.246 He requested an expert, but the court denied the
motion.247 On appeal, he argued that the district court erred in failing to appoint
a psychiatrist under the Criminal Justice Act.248 The appellate court agreed and
reversed the conviction, although it cited Ake and its own precedent relying on
Ake, as opposed to the language of the Act, for its reasoning. 249

2. State Laws

State statutes have requirements for court-ordered compensation of experts
250for indigent defendants that are similar to the federal Criminal Justice Act.

Alabama, for example, as part of its Code requiring court appointment of
attorneys for indigent defendants, provides, "Counsel shall also be entitled to be
reimbursed for any expenses reasonably incurred in the defense of his or her
client to be approved in advance by the trial court. '

,
25 1 In Arizona, where an

indigent charged with a felony offense applies and shows that he is financially
unable to obtain expert services, a court "shall ... appoint investigators and
expert witnesses as are reasonably necessary to adequately present a defense at

,,252trial and at any subsequent proceeding. Minnesota allows counsel
representing indigent defendants to "file an ex parte application requesting
investigative, expert, or other services necessary to an adequate defense in the
case."'2 53 The court may only compensate for expert expenses up to $1,000,254

unless a larger amount is certified by the court. New Hampshire similarly
provides that appointed counsel may, for an indigent defendant, apply for
"expert or other services necessary to an adequate defense in his case. '

,
25 5

Compensation is limited to $300 "unless the court determines that the nature or

244. United States v. Crews, 781 F.2d 826, 834 n.5 (10th Cir. 1986) (quoting United States
v. Sloan, 776 F.2d 926, 929 (10th Cir. 1985)).

245. 781 F.2d at 826.
246. Id. at 832.
247. Id. at 833.
248. Id.
249. Id. at 833-34 (citing Sloan, 776 F.2d at 927-29).
250. See, e.g., Harris, supra note 129, at 490 n.133 (describing state statutes, as of 1992,

that allowed courts to order reimbursement for expert services).
251. ALA. CODE § 15-12-21(d) (LexisNexis Supp. 2007).
252. ARIz. REV. STAT. § 13-4013(B) (LexisNexis Supp. 2007).
253. MINN. STAT. ANN. § 611.21(a) (West 2004).
254. Id.§611.21(b).
255. N.H. REV. STAT. ANN. § 604-A:6 (LexisNexis 2003).

2008]

29

Wiseman: Pro Bono Publico: The Growing Need for Expert Aid

Published by Scholar Commons, 2020



SOUTH CAROLINA LAW REVTEW

,,256
quantity of such services reasonably merits greater compensation. New
Mexico's Indigent Defense Act promises "the necessary services and facilities
of representation, including investigation and other preparation" to needy
persons detained or under formal charge for a serious crime, with no express
monetary limit. 257 The Texas Code of Criminal Procedure provides that the state
shall reimburse appointed counsel of an indigent criminal defendant for
"reasonable and necessary expenses, including expenses for investigation and

,,258for mental health and other experts. The Texas Code also permits the state to
reimburse directly private investigators and expert witnesses "designated by
appointed counsel and approved by the court., 259 The Code does not set a
monetary limit. 26° West Virginia provides up to $1,500 for reimbursement of
public defenders for travel, transcripts, investigative services, and expert
witnesses, as well as a court-approved amount of reimbursement for public
defenders' felony cases involving life imprisonment. 261

Federal legislation on expert assistance in civil cases is sparse, as there is no
civil counterpart to the Criminal Justice Act.262 Indigent civil litigants at the
federal level must typically rely on courts' discretion to appoint experts under
the Federal Rules of Civil Procedure and the Federal Rules of Evidence.263

Some states, however, provide limited compensation for experts in civil cases
and in cases involving commitment to mental institutions. Massachusetts
provides payment for reasonable expert witness fees if a party is found to be
indigent. 264 Such payments are made from the Indigent Persons Fund.265 The

256. Id.
257. N.M. STAT. ANN. § 31-16-3(A) (LexisNexis 2004).
258. TEX. CODE CRIM. PROC. ANN. art. 26.05(d) (Vernon Supp. 2008).
259. Id. art. 26.05(h).
260. See id.
261. W. VA. CODE ANN. § 29-21-13a(e) (LexisNexis 2004).
262. See discussion supra Part II.A.2 (analyzing courts' discretionary appointment of

experts pursuant to the Federal Rules of Civil Procedure and the Federal Rules of Evidence).
263. Id.
264. MASS. GEN. LAWS ANN. ch. 261, § 27B (West 2004) ("Upon or after commencing or

answering to any civil, criminal or juvenile proceeding or appeal in any court.., any party may
file with the clerk an affidavit of indigency and request for waiver, substitution or payment by the
commonwealth of fees and costs ..... ); see also id. § 27A ("[Extra fees and costs means] the fees
and costs, in addition to those a party is normally required to pay in order to prosecute or defend
his case, which result when a party employs or responds to a procedure not necessarily required in
the particular type of proceeding in which he is involved. They shall include, but not necessarily be
limited to, the cost of transcribing a deposition, expert assistance and appeal bonds and appeal
bond premiums."); id. § 27C(4) ("If the court makes a finding of indigency,... it shall not deny
any request with respect to extra fies and costs if it finds the document, service or object is
reasonably necessary to assure the applicant as effective a prosecution, defense or appeal as he
would have if he were financially able to pay.") (emphasis added).
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party must file a motion with a judge for prior written approval of expert
witness costs, 266 and counsel may appeal a judge's denial of funds.267 Parties
requesting money from the Indigent Persons Fund must show that they are
indigent and that the expert services are "reasonably necessary to assure the
applicant as effective a prosecution, defense or appeal as he would have if he
were financially able to pay." 2 6 8

For a narrow category of civil cases-mental commitment proceedings-
many states guarantee expert assistance to indigent parties. Arkansas, for
example, has a fund for each county in the state to pay for expert costs incurred
in defending indigent persons in involuntary commitment proceedings for• 269

mental health, drug and alcohol, and incompetency. In Washington state, any
indigent person who "is subjected" to commitment examination as a sexually
violent predator is guaranteed, upon request, an expert or a professional

270 271examination. Florida has a similar statute, and Pennsylvania has found a
due process right to expert assistance for indigents in sexual predator

272hearings. In Ohio, indigent defendants at a sexual offender classification
hearing are entitled to an expert only if the "services are reasonably necessary to
determine whether the offender is likely to engage in the future in one or more
sexually oriented offenses.,, 273 Ohio also provides "independent expert
evaluation" at the public's expense for indigent individuals in commitment
proceedings that determine sanity. 274

From this scattered array of state and federal provisions for indigent expert
assistance emerges a basic yet incomplete foundation of rights. Low income
parties who turn to statutes in search of expert assistance are likely to find little

275help. Federal criminal defendants may receive expert aid under the Criminal

265. Comm. for Pub. Counsel Servs., Assigned Counsel Manual: Policies and Procedures
§ 6-2 (2006), available at http://www.publiccounsel.net/private-counsel-manual/private-counsel-
manual-pdf/chapters/manual-chapter_6.pdf.

266. ch. 261, § 27C(2)-(3).
267. Id. § 27D.
268. Id. § 27C(4).
269. ARK. CODE ANN. § 14-20-102 (West 1998).
270. WASH. REV. CODE. ANN. § 71.09.050(2) (West 2008).
271. FLA. STAT. ANN. § 394.918(1) (West 2003) (granting the court discretion, at the

request of a person committed to a mental institution, to appoint a qualified professional to conduct
an examination of the individual).

272. Commonwealth v. Curnutte, 871 A.2d 839, 843-44 (Pa. Super. Ct. 2005).
273. State v. Eppinger, 743 N.E.2d 881, 886 (Ohio 2001).
274. OmO REV. CODE ANN. § 2945.371(B) (LexisNexis 2006).
275. See, e.g., Comment, Nonpsychiatric Expert Assistance and the Requisite Showing of

Need: A Catch-22 in the Post-Ake Criminal Justice System, 37 EMORY L.J. 995, 997 (1998)
(noting that federal and state statutes provide insufficient support to indigent parties who need
expert witnesses).
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