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I. INTRODUCTION

Federal antidiscrimination statutes generally ban adverse employment
actions taken because of certain specified traits or characteristics. Under the
Civil Rights Act of 1964, Title VII, for example, an employer is prohibited from
discriminating "because of' an individual's "race, color, religion, sex, or

* Gray, Plant, Mooty, Mooty, & Bennett Professor of Law, University of Minnesota Law
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SOUTH CAROLINA LAW REVTEW

national origin."' The Age Discrimination in Employment Act of 1967 (ADEA)
uses similar language in banning discrimination "against any individual...
because of such individual's age." 2 And, while the antidiscrimination formula
utilized by the Americans with Disabilities Act of 1990 (ADA) is more
complicated than either Title VII or the ADEA, it too prohibits discrimination
"against a qualified individual on the basis of disability." 3

As the Supreme Court has stated, "The ultimate question in every
employment discrimination case involving a claim of disparate treatment is
whether the plaintiff was the victim of intentional discrimination." The
antidiscrimination prohibition contained in each of these three statutes,
however, extends only to actions undertaken by an "employer" and "any
agents" of an employer.5 Thus, liability hinges upon the showing of a causal
connection between some discriminatory action attributable to a statutory
employer and some adverse employment action suffered by an employee. 6

This connection is most easily established when a sole proprietor
discriminates by discharging or otherwise taking some adverse action with
respect to a rank-and-file employee. More typically, in a corporate
organizational structure, a plaintiff may establish a statutory violation by
showing that a supervisor has used his or her delegated authority to alter an
employee's terms and conditions of employment because of the employee's
protected class status.7 In both contexts, the necessary causal nexus is present

1. 42 U.S.C. § 2000e-2(a) (2000).
2. 29 U.S.C. § 623(a)(1) (2000).
3. ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553 (to be codified as

amended at 42 U.S.C. § 12112(a)). The ADA's antidiscrimination formula is more complicated in
two significant respects. First, only individuals who have a qualifying "disability" have standing to
assert a claim under the ADA. See id. Second, in ascertaining whether an employer is
discriminating under the ADA, the statute asks whether the employee is qualified for the job "with
or without reasonable accommodation." 42 U.S.C. § 12111(8) (2000); see also Stephen F. Befort
& Holly Lindquist Thomas, The ADA in Turmoil: Judicial Dissonance, the Supreme Court's
Response, and the Future q/tDisability Discrimination Law, 78 OR. L. REV. 27, 69-70 (1999).

4. Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 153 (2000).
5. 29 U.S.C. § 630(b) (ADEA definition of "employer"); 42 U.S.C. § 2000e(b) (Title VII

definition of "employer"); 42 U.S.C. § 12111(5)(A) (ADA's definition of "employer"). Title VII
and the ADA define covered employers as entities employing fifteen or more employees. 42
U.S.C. § 2000e(b) (Title VII definition of covered employers); 42 U.S.C. § 12111(5)(A) (ADA
definition of covered employers). The ADEA covers employers with twenty or more employees.
29 U.S.C. § 630(b) (ADEA definition of covered employers).

6. See Clark County Sch. Dist. v. Breeden, 532 U.S. 268, 272-73 (2001) (per curiam).
7. See, e.g., Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 762 (1998) ("[A] tangible

employment action taken by the supervisor becomes for Title VII purposes the act of the
employer."); see also Rebecca Hanner White & Linda Hamilton Krieger, Whose Motive Matters?:
Discrimination in Multi-Actor Employment Decision Making, 61 LA. L. REV. 495, 520-22 (2001)
(explaining the Supreme Court's decision in Ellerth).

[VOL. 60:383
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SUBORDINATE BIAS LIABILITY

because the employer or the agent harboring the discriminatory intent also is the
party who effectuates the resulting adverse employment action.

But what if these two attributes, although both present in the workplace, do
not coalesce in the same individual? That is the conundrum presented in
subordinate bias litigation. The typical scenario presenting the issue of
subordinate bias liability consists of a frontline supervisor or other employee
who harbors a discriminatory animus toward a protected group or trait. The
supervisor does not possess authority to implement adverse employment actions
against the target employee, but instead influences those with decision making
authority by making unfavorable recommendations or by falsifying records.
Someone on a higher rung of the human resources ladder, who does have
authority to make concrete decisions about terms and conditions of
employment, then relies on the information. In this setting, although the adverse
employment decision is not made directly by someone acting with a conscious
intent to discriminate, the bias of the lower level supervisor taints the decision
making process.

8

Judge Posner, in Shager v. Upjohn Co., 9 coined the term "cat's paw"
liability to refer to employer liability resulting from subordinate bias. The term
derives from the fable of the monkey and the cat by Jean de La Fontaine. 10 The
fable tells the tale of a conniving monkey that wants to eat chestnuts roasting in
a fire." The monkey is unwilling to burn himself to get the chestnuts and
instead convinces a cat to do his bidding. 12 As the cat repeatedly burns its paws
retrieving the chestnuts from the fire, the monkey sits back unharmed,
devouring the chestnuts. 13 The modern connotation of "cat's-paw" refers to
"one used by another to accomplish his purposes."' 14 In the employment context,
the monkey represents the biased subordinate, while the cat represents the
employer who acts as the conduit to commit discriminatory adverse actions
against the victimized employee.' 5

Since 1990, every federal circuit court of appeals,' 6 as well as the Supreme
Court, 17 have endorsed the notion that subordinate bias may be a basis for

8. See infta Part II.
9. 913 F.2d 398, 405 (7th Cir. 1990).
10. See THE FABLES OF LA FONTAINE (Elizur Wright trans., 1882).
11. See EEOC v. BCI Coca-Cola Bottling Co. of Los Angeles, 450 F.3d 476, 484 (10th Cir.

2006) (describing the La Fontaine fable), cert. dismissed, 127 S. Ct. 1931 (2007).
12. Id.
13. Id. (citing THE FABLES OF LA FONTAINE, supra note 10, at 344).
14. WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 354 (2002).
15. BCI, 450 F.3d at 484.
16. See Ali Razzaghi, Hill v. Lockheed Martin Logistics Management, Inc.: "Substantially

Influencing" the Fourth Circuit to Change Its Standard .or Imputing Employer Liability fbr the
Biases o' a Non-Decisionmaker, 73 U. CIN. L. REV. 1709, 1715-23 (2005) (explaining the
different holdings of the circuit courts of appeals with respect to subordinate bias liability).

2008]
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SOUTH CAROLINA LAW REVTEW

imputing liability to an employer in appropriate circumstances. The problem is
that no agreement exists as to just what set of circumstances are appropriate for
such an outcome. The majority of circuit courts have adopted a relatively
lenient standard which imposes liability whenever a biased subordinate
influences an adverse action made by an ultimate decisionmaker. 18

More recently, three circuits have raised the bar for finding subordinate bias
liability. The strictest standard, adopted by the Fourth Circuit, limits liability to
the situation in which the biased subordinate is the de facto "actual" or
"principal" decisionmaker. 19 Two other circuits have adopted intermediate
approaches that focus more closely on causation and on whether the employer
has undertaken an independent investigation into the underlying
circumstances. 20In taking review of one of the decisions espousing an
intermediate approach, it appeared for a while that the Supreme Court might
provide some answers as to the scope of subordinate bias liability. 21 But those
hopes were dashed in 2007 when the parties settled the underlying action, and

22the Supreme Court dismissed the appeal.
This Article attempts to fill this gap by suggesting the appropriate contours

for determining the reach of subordinate bias liability. Part II reviews the
origins of the cat's paw theory in the Shager decision and in the Supreme
Court's subsequent Reeves v. Sanderson Plumbing Products, Inc. decision. Part
I lays out the competing standards established by the circuit courts of appeals.

Part IV then analyzes three crucial issues that inform the policy bases for
subordinate bias liability: (1) What is the appropriate causation standard
regarding the impact of the biased subordinate's conduct?; (2) When is the
subordinate's discriminatory bias properly attributable to the employer in terms
of agency principles?; and (3) What should be the impact of an employer's
investigation into the underlying circumstances? Finally, in Part V, rather than
endorsing any of the existing standards recognized by the courts of appeals, the
Article proposes a new test that draws on the various strengths of the current
formulations. Under this test, a plaintiff should be recognized as making out a
prima facie case of subordinate bias liability by showing that a supervisor, or
other employee with delegated authority, influenced an adverse employment
action to the extent that discrimination was a "motivating factor" in that

17. See Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 152-54 (2000).
18. See ifta Part I.A.
19. See infta Part T.B.
20. See infra Part II.C.
21. See BCI Coca-Cola Bottling Co. of Los Angles v. EEOC, 127 S. Ct. 852 (2007)

(granting certiorari to the United States Supreme Court).
22. See BCI Coca-Cola Bottling Co. of Los Angeles v. EEOC, 127 S. Ct. 1931 (2007)

(dismissing certiorari to the United States Supreme Court).

[VOL. 60:383
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2008] SUBORDINATE BIAS LIABILITY 387

outcome. Once an employee makes such a showing, an employer should be
liable unless it can establish the existence of either of two affirmative defenses.
First, borrowing from sexual harassment jurisprudence, an employer should not
be liable where it has taken reasonable measures to prevent and correct such
bias-for instance, by implementing an anti-bias policy-and the plaintiff
unreasonably has failed to use the opportunities provided. Second, where the
plaintiff has utilized such a policy or where no policy exists, an employer
should be able to avoid liability only if it has dissipated the taint of subordinate
bias by undertaking a fair and independent investigation into the circumstances
underlying the contemplated employment action. This new test would
encourage employers to protect themselves by preventing discrimination in the
workplace while still providing plaintiffs with a reasonable opportunity to
obtain redress for such discrimination that nonetheless may occur.

1I. THE ORIGINS OF SUBORDINATE BIAS LIABILITY

The Seventh Circuit Court of Appeals, in 1990, first addressed the issue of
cat's paw liability in Shager v. Upjohn Co. 23 Shager worked as a sales
representative for a seed company. 24 At the time of his termination, Shager was
fifty-three years of age and reported to Lehnst, a thirty-eight-year-old district

25manager. Lehnst manipulated Shager's sales territory and then placed him on
26probation for alleged performance deficiencies. Eventually, Lehnst

recommended to the employer's "'Career Path Committee,' which reviews
personnel actions," that Shager be fired, and the committee concurred.27 Shager
sued under the ADEA claiming age discrimination, but the district court granted
the employer's motion for summary judgment.28

Judge Posner, writing for the Seventh Circuit, provided a primer on
29employment discrimination basics. After reviewing basic agency principles,

Judge Posner opined that if supervisor Lehnst had directly fired Shager due to
age-related animus, the employer would be liable regardless of whether anyone
else connected with the company shared that particular viewpoint. 3 But, Judge
Posner added:

23. 913 F.2d 398 (7th Cir. 1990).
24. Id. at 399.
25. See id. at 399-400.
26. Id.
27. Id. at 400.
28. Id. at 399.
29. See id. at 400-02.
30. Id. at 404-05.
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Lehnst did not fire Shager; the Career Path Committee did. If it did so
for reasons untainted by any prejudice of Lehnst's against older
workers, the causal link between that prejudice and Shager's discharge
is severed, and Shager cannot maintain this suit even if [the employer]
is fully liable for Lehnst's wrongdoing. But if Shager's evidence is
believed, as in the present posture of the case it must be, the
committee's decision to fire him was tainted by Lehnst's prejudice....
If it acted as the conduit of Lehnst's prejudice-his cat's-paw-the
innocence of its members would not spare the company from liability. 31

Finding this to be an unanswered question of fact, the Seventh Circuit reversed
32the trial court's grant of summary judgment and remanded.

The Supreme Court, eight years later, endorsed the general concept of
subordinate bias liability in Reeves v. Sanderson Plumbing Products, Inc.33 In
Reeves, there was no direct or circumstantial evidence that the official
decisionmaker held any discriminatory animus. 34 Instead, the plaintiff presented
evidence that a supervisor, who was also the official decisionmaker's husband,
harbored discriminatory animus toward the plaintiff because of the latter's
age.35 The Supreme Court held that the absence of a discriminatory intent on the
part of the official decisionmaker did not mandate judgment as a matter of law
for the defendant because the plaintiff had provided evidence that one of the
plaintiff's superiors "was motivated by age-based animus and was principally
responsible for petitioner's firing." 36 Under the circumstances, the Court found
that the supervisor was the actual decisionmaker behind the firing 37 and that his
actions were sufficient to support a jury verdict finding the employer liable for
age discrimination.

38

While the Supreme Court in Reeves recognized subordinate bias liability in
principle, the Court did not discuss the range of circumstances under which
such liability would ensue. 39 As a result, the task of determining the contours of
subordinate bias liability has been left to the circuit courts of appeals. As the
next section demonstrates, this has led to a plethora of competing standards.

31. /d.(citations omitted).
32. Id. at 406.
33. 530 U.S. 133 (2000).
34. See id. at 146.
35. Id. at 151-52.
36. Id. at 152.
37. Id.
38. Id. at 153-54.
39. See, e.g., White & Krieger, supra note 7, at 497 ("But Reeves, we believe, is best read as

not confronting directly the difficult question of how to determine whether discriminatory intent is
present in cases where multiple actors are involved in the decision making process.").

[VOL. 60:383
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SUBORDINATE BIAS LIABILITY

III. CURRENT CIRCUIT COURT POSITIONS

The circuit courts of appeals have adopted a diversity of positions with
respect to subordinate bias liability, and it would be most accurate to see these
positions as falling along a widely arching continuum. For purposes of
discussion and analysis, however, we describe these viewpoints using three
basic categories: lenient, intermediate, and strict. Despite the considerable
variations in the tests articulated in individual decisions, the cases within each
of these three groupings share a similarity in underlying theory and operative
criteria. In addition, the order in which these three categories are presented
reflect the order of chronological development.

A. The Lenient Standard

The majority of circuits employ a lenient standard in determining the
existence of subordinate bias liability. This approach, adopted in the vast
majority of decisions issued prior to 2005, sets a relatively low threshold that a
plaintiff must satisfy in order to avoid summary judgment, and, ultimately, in
order to establish grounds for employer liability. Under this standard,
"[S]ummary judgment generally is improper where the plaintiff can show that
an employee with discriminatory animus provided factual information or other
input that may have affected the adverse employment action." 40 Courts that
follow this approach generally believe that discrimination on any level of the
decision making process has the ability to influence the ultimate decisionmaker
and thus constitutes a reasonable basis for imposing liability.41

Most courts adhering to the lenient standard require that the biased
subordinate exercise some degree of "influence" over the ultimate employment

42decision at issue. A typical example is the First Circuit's decision in Santiago-
Ramos v. Centennial P.R. Wireless Corp.43 In that case, the plaintiff, Santiago-
Ramos, was a high-level female executive for Centennial who was married with
one child and working with all male counterparts. 44 Santiago-Ramos's
supervisor, Rivera, made several comments to Santiago-Ramos which were
direct evidence of sex-based discrimination.45 In determining whether liability

40. Dey v. Colt Constr. & Dev. Co., 28 F.3d 1446, 1459 (7th Cir. 1994).
41. Abramson v. William Paterson Coll. of N.J., 260 F.3d 265, 286 (3d Cir. 2001) ("[I]t

plainly is permissible for a jury to conclude that an evaluation at any level, if based on
discrimination, influenced the decisionmaking process and thus allowed discrimination to infect
the ultimate decision." (citing Roebuck v. Drexel Univ., 852 F.2d 715,727 (3d Cir. 1988))).

42. See infta text accompanying notes 46-54.
43. 217 F.3d46 (lst Cir. 2000).
44. Id. at 50.
45. Id. at5 0-51.

2008]
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SUBORDINATE BIAS LIABILITY

avoid liability "by conducting an independent investigation of the allegations
,218against an employee." Similarly, the Seventh Circuit stressed that even if a

plaintiff makes out a singular level of influence by a biased subordinate, "the
employer does not face Title VII liability so long as the decisionmaker
independently investigates the claims before acting. 219

Courts following both the lenient and the strict standards have also
recognized that an independent investigation of a subordinate's allegations may
serve to insulate an employer from liability. At least four circuits following the
lenient standard have expressly recognized the possibility of an investigation

220defense. Similarly, the Fourth Circuit in Hill, in explaining that the biased
subordinate was not the actual decisionmaker, stated, "[I]t is undisputed that
Dixon personally investigated and verified the accuracy of the discrepancy
reports, and made an independent, non-biased decision.., that the infractions

,,221were sufficiently serious to warrant ... termination.
Given the nearly universal recognition of the importance of an employer's

investigation into subordinate bias liability, the crucial questions concerning this
topic devolve into two subsidiary issues. First, what type of an investigation is
sufficient to dissipate the taint of subordinate bias? Second, when should an
employer be expected or required to undertake such an investigation?

1. Type of Investigation

As the Fourth Circuit's articulation suggests, the general requirement for a
causation-breaking investigation is that it be a fair and independent examination

222of circumstances underlying the contemplated employment action. As a
conceptual matter, an investigation is fair and independent if it serves to replace
the influence of a subordinate's bias with the untainted determination of an

218. BC, 450F.3d488 (citing English, 248 F.3dat 1011).
219. Brewer v. Bd. of Trs. of Univ. of Ill., 479 F.3d 908, 920 (7th Cir. 2007).
220. See, e.g., Poland v. Chertoff, 494 F.3d 1174, 1183 (9th Cir. 2007) ("Thus, if an adverse

employment action is the consequence of an entirely independent investigation by an employer, the
animus of the retaliating employee is not imputed to the employer."); Llampallas v. Mini-Circuits,
Lab, Inc., 163 F.3d 1236, 1250 (11 th Cir. 1998) ("When the employer makes an effort to determine
the employee's side of the story before making a tangible employment decision affecting that
employee, however, it should not be held liable under Title VII for that decision based only on its
employee's hidden discriminatory motives."); Smith v. Chrysler Corp., 155 F.3d 799, 807 (6th Cir.
1998) ("[T]he key inquiry is whether the employer made a reasonably informed and considered
decision before taking an adverse employment action."); Long v. Eastfield Coll., 88 F.3d 300, 307
(5th Cir. 1996) ("If [the employer] based his decisions on his own independent investigation, the
causal link between [the biased subordinates'] allegedly retaliatory intent and [the plaintiffs']
terminations would be broken.").

221. Hill v. Lockheed Martin Logistics Mgmt., Inc., 354 F.3d 277, 296 (4th Cir. 2004).
222. See id.; Razzaghi, supra note 16, at 1732-34.

2008]
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223
unbiased ultimate decisionmaker. That goal, of course, is easier to state than
are the particulars of what constitutes a fair and independent investigation on a
ground level.

In this regard, it is important to recognize that the mere fact that an
unbiased decisionmaker undertakes an investigation may not necessarily have
the effect of dispelling the taint of subordinate bias. Social psychology research
suggests that once a lower level supervisor offers a recommendation, "it can
reasonably be expected to influence the ultimate decision maker's judgment in a
recommendation-consistent direction, even if he conducts his own• . . ,,224

investigation. This phenomenon, known as expectancy confirmation bias,
derives from the likelihood that the decisionmaker will give deference to the
supervisor's view of the situation due to the supervisor's more highly influential
position in the corporate power structure. As a result, the independent
investigation itself may be tainted with bias because "once the decisionmaker
receives any complaints, reports, or recommendations from the supervisor, her
judgment may be anchored to the information therein, and she may then search
for information and process it in a manner tending to recreate the supervisor's

,,226bias. Thus, some commentators suggest that an investigation can succeed at
purging the taint of subordinate bias only by "explicitly considering the
possibility that bias had influenced the process at its earlier stages. 227 A bias-
conscious investigation often will be necessary to eradicate the causal effect of
subordinate bias.

The existing case law provides some guidance as to the type of
investigations that courts have found to be adequate or, in contrast, inadequate.

223. See, e.g., Willis v. Marion County Auditor's Office, 118 F.3d 542, 547-48 (7th Cir.
1997) ("[I]t is clear that, when the causal relationship between the subordinate's illicit motive and
the employer's ultimate decision is broken, and the ultimate decision is clearly made on an
independent and legally permissive basis, the basis of the subordinate is not relevant." (citing Long
v. Eastfield Coll., 88 F.3d 300, 307 (5th Cir. 1996))); Recent Cases: Tenth Circuit Clarfies
Causation Standard fbr Subordinate Bias Claims, 120 HARV. L. REV. 1699, 1702-06 (2007)
[hereinafter Tenth Circuit Clarfies Standard] ("The BCI court should have.., held that
independent investigations immunize employers from subordinate bias liability only when the
decisionmaker consciously seeks out evidence of the supervisor's bias and actively correctives for
its effects on the investigation and the decision.").

224. White & Krieger, supra note 7, at 524.
225. See, e.g., id. at 525 ("[R]esearch has demonstrated quite convincingly that when

presented with a claim (i.e., Mary is a poor performer and should be fired), people tend to treat the
claim as a tentative hypothesis and proceed to test that hypothesis by searching for evidence that
will confirm it."); see also Monica J. Harris, et al., Awareness of Power as a Moderator o1'
Expectancy Confirmation: Who's the Boss Around Here?, 20 BASIC & APPLIED SOC. PSYCHOL.
220 (1998) ("People tend to defer to those who are in positions of higher power, and that deference
may include confirming the expectations of the others.").

226. Tenth Circuit Clarfies Standard, supra note 223, at 1703.
227. White & Krieger, supra note 7, at 527.

[VOL. 60:383
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SUBORDINATE BIAS LIABILITY

The Eleventh Circuit in Stimpson v. City of Tuscaloosa 228 found that an
employer's three-day evidentiary hearing, complete with legal counsel and
witnesses before a three-member panel of neutral decisionmakers, clearly

229passed muster. Most courts that have considered the issue also have found
that a face-to-face meeting, or an offer of such a meeting, between the formal
decisionmaker and the employee alleging discrimination is sufficient to break

230the chain of causation. In this regard, the Tenth Circuit in BCI stated in
dictum that "under our precedent, simply asking an employee for his version of
events may defeat the inference that an employment decision was racially

,, 231discriminatory. Finally, some courts' decisions have suggested that an
independent examination of the underlying circumstances may be sufficient

232even without a personal interview of the individual about to be disciplined.
While less attention has been devoted to describing instances in which

investigations are not adequate to dispel subordinate bias liability, courts have
identified at least two such circumstances. First, a formal decisionmaker cannot
justify the investigation defense simply by meeting with the biased subordinate

233to discuss the subordinate's recommendation. That step is likely to

228. 186 F.3d 1328 (llth Cir. 1999).
229. See id. at 1330-31.
230. See, e.g., English v. Colo. Dep't of Corr., 248 F.3d 1002, 1011 (10th Cir. 2001) ("A

plaintiff cannot claim that a firing authority relied uncritically upon a subordinate's prejudiced
recommendation where the plaintiff had an opportunity to respond to and rebut the evidence
supporting the recommendation."); Llampallas v. Mini-Circuits, Lab, Inc., 163 F.3d 1236, 1249-
50 (1 1th Cir. 1998) (finding that an employer's meeting with the employee broke the chain of
causation between the supervisor's harassment and the employer's decision to terminate
employee); Willis v. Marion County Auditor's Office, 118 F.3d 542, 547-48 (7th Cir. 1997)
(finding that the chain of causation was broken by the employer's "proactive involvement" in
investigating the claims and by employer affording the employee numerous opportunities to
explain the alleged misconduct).

231. EEOC v. BCI Coca-Cola Bottling Co. of Los Angeles, 450 F.3d 476, 488 (10th Cir.
2006), cert. dismissed, 127 S. Ct. 1931 (citing Kendrick v. Penske Transp. Servs., Inc., 220 F.3d
1220, 1231-32 (10th Cir. 2000)).

232. Brewer v. Bd. of Trs. of Univ. of Ill., 479 F.3d 908, 919 (7th Cir. 2007) (finding that a
decisionmaker's examination of underlying evidence of wrongdoing was sufficient even without a
follow up interview with the target employee); see also Johnson v. Kroger Co., 319 F.3d 858, 877
(6th Cir. 2003) (Rosen, J., dissenting) (suggesting that an ultimate decisionmaker's investigation
should be deemed adequate when her assessment of employee job performance is "informed
principally by her own direct, repeated, and unchallenged observations").

233. See, e.g., Gilbrook v. City of Westminster, 177 F.3d 839, 857 (9th Cir. 1999) ("[A
biased subordinate] was involved directly in the disciplinary process. He serves as plaintiffs' Skelly
hearings officer .... ). It is likely that the purported investigation in the Fourth Circuit's Hill
decision also would be found inadequate by most courts since the ultimate decisionmaker in that
case relied on a requested report from the biased subordinate rather than a face-to-face interview
with the employee under scrutiny. See Hill v. Lockheed Martin Logistics Mgmt., Inc., 354 F.3d
277, 296 (4th Cir. 2004); see also Razzaghi, supra note 16, at 1734 ("[B]y simply relying on

2008]

33

Befort and Olig: Within the Grasp of the Cat's Paw: Delineating the Scope of Subor

Published by Scholar Commons, 2020



SOUTH CAROLINA LAW REVTEW

exacerbate, rather than alleviate, the taint of subordinate bias. Second, the Tenth
Circuit in BCI stated that the mere review of a personnel file by a decisionmaker
did not constitute an adequate investigation where the file did not provide
background information concerning the allegations asserted by the biased
subordinate.234

In general, an employer who receives a subordinate's recommendation for
an adverse employment action would be well advised to engage in a personal
interview of the subject of the recommendation. In some instances, however, a

235personal interview, by itself, may not necessarily establish such a defense.
For example, a decisionmaker might conduct only a perfunctory interview or
fail to follow through by examining key exculpatory evidence identified by the
employee during the interview. Similarly, a decisionmaker might conduct the
interview under circumstances that are overly intimidating or otherwise not
conducive to a fair and meaningful exchange of information. In circumstances
such as these, the mere fact that an interview took place might not serve to
remove the taint of subordinate bias.

A fair and independent investigation need not be an onerous undertaking.
An employer should not be expected to hold a full-blown evidentiary hearing of
the type utilized in Stimpson or to follow u on each and every explanation
offered by an employee during an interview. Indeed, it should not even be a
prerequisite for the decisionmaker to reach a "correct" conclusion.238 The
touchstone, instead, should be whether the decisionmaker has taken sufficient
steps under the circumstances of the case to eliminate subordinate bias as a

Fultz's report as the basis for the decision to terminate Hill, his inquiry falls short of an
independent investigation.").

234. BC!, 450 F.3d at 492-93.
235. Tenth Circuit Clarifies Standard, supra note 223, at 1706 ("[M]erely asking the

employee for her side of the story ... will not always root out the possible discriminatory motives
of the supervisor that may have influenced the independent investigation."); see also Susan Sturm,
Second Generation Employment Discrimination: A Structural Approach, 101 COLuM. L. REV.
458, 538 ("[U]ncritical acceptance of internal dispute resolution processes ... will often leave
underlying patterns and conditions unchanged.").

236. See supra text accompanying notes 228-29.
237. If such a requirement were imposed, some employees subject to contemplated

discipline would have an incentive to provide multiple explanations and evidentiary leads as a
means of deterring the successful conclusion of the investigative process.

238. See, e.g., Giannopoulos v. Brach & Brock Confections, Inc., 109 F.3d 406, 411 (7th
Cir. 1997) ("[T]he pertinent question is not whether [the decisionmaker] was right to believe that
[the plaintift] struck [his coworker] and that as a result [the plaintift] should be discharged, but
whether [the decisionmaker's] belief that this was so was genuine or whether his rationale is
merely a pretext for age discrimination.").
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motivating factor in the employer's ultimate determination; this should include
239a bias-conscious examination of the circumstances in question.

2. When an Investigation Should be Required or Expected

With respect to the second investigation subissue, courts generally
recognize that an employer has discretion in deciding whether to undertake an
independent investigation into the circumstances of an adverse action
recommended by a subordinate. In essence, employers have the option to
engage in an investigation as a means of negating the possibility that a plaintiff
will be able to establish causation with respect to the impact of subordinate
bias.24° In that sense, an employer is not required or expected to engage in an
investigation, but acts at its peril if it chooses not to do so.

The Seventh Circuit in Brewer adopted a somewhat different approach. In
that case, a state university discharged Brewer for, among other things,
dishonestly altering a parking permit. 241 One of Brewer's supervisors,
Thompson, relayed information concerning the incident to Hendricks, the• • 242

ultimate decisionmaker. In addition to receiving Thompson's information,
Hendricks examined the altered permit and confirmed that it had been altered. 243

She did not, however, take any steps to ascertain whether Thompson had
withheld any additional relevant information because no one, including Brewer,
had reported such an allegation. 244 Hendricks eventually terminated Brewer,
who filed suit claiming that Thompson had withheld certain relevant
information due to racial animus. 245 The Seventh Circuit affirmed dismissal of
Brewer's suit, finding that Brewer had failed to alert the decisionmaker of the
need for a broader investigation. The Seventh Circuit explained,

239. See supra text accompanying notes 224-27 (discussing the problem of expectancy
confirmation bias).

240. See, e.g., Brewer v. Bd. of Trs. of Univ. of Ill., 479 F.3d 908, 920 (7th Cir. 2007) ("The
line of cases addressing this particular situation is univocal, and indicates that even where a biased
employee may have leveled false charges of misconduct against the plaintiff, the employer does
not face Title VII liability so long as the decision maker independently investigates the claims
before acting"); English v. Colo. Dep't of Corr., 248 F.3d 1002, 1010-11 (10th Cir. 2001)
(suggesting that an employer can avoid liability by conducting an independent investigation of the
allegations against an employee).

241. Brewer, 479 F.3d at 913-14.
242. Id. at919.
243. Id.
244. Id.
245. Id. at 909.
246. Id. at919.
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Brewer never claimed that Thompson was holding anything back. No
one has suggested that Brewer was unable to bring such a claim to
Hendrick's attention, and until he did so Hendricks had no reason to
suspect that there were additional relevant facts that she had not
investigated.... Hendricks therefore conducted an independent
investigation that absolved the University of liability for any deception
on Thompson's part.247

Accordingly, the Seventh Circuit placed responsibility on the plaintiff to alert
the decisionmaker as to the need for and scope of the investigation.

The Seventh Circuit's position deserves some sympathy because without
some triggering catalyst an employer can protect itself only by engaging in an
independent investigation into each and every instance where an adverse
employment action is premised on some input from a subordinate employee. 24

8

On the other hand, the Brewer court's approach places too great of an onus on
an employee, unless accompanied by some mechanism that facilitates an
employee complaint process.

Regarding a related policy issue, both of the principal cases espousing an
intermediate standard cite policy grounds that militate in favor of encouraging
employers to engage in independent investigations. As the Seventh Circuit
stated in Brewer, "Title Vl's primary objective is 'not to provide redress but
[to] avoid harm' by giving employers an incentive to control their
employees." 249 Similarly, the Tenth Circuit in BCI noted that a policy of
encouraging investigations has "the salutary effect of encouraging employers to
verify information and review recommendations before taking adverse
employment actionS.,, 250

An affirmative stance that encourages independent investigations serves the
deterrent purpose of antidiscrimination statutes. Allowing a sufficiently fair and
independent investigation to serve as a defense to liability gives employers the
motivation and the processes with which to prevent discrimination in the

247. Id. (citations omitted).
248. See, e.g., Llampallas v. Mini-Circuits, Lab, Inc., 163 F.3d 1236, 1250 (11 th Cir. 1998)

("We hesitate to require an employer to investigate.., every action of its employees that could be
motivated by a discriminatory animus.").

249. Brewer, 479 F.3d at 920 (quoting Erickson v. Wis. Dep't of Corr., 469 F.3d 600, 605-
06 (7th Cir. 2006)); see also Faragher v. City of Boca Raton, 524 U.S. 775, 805-06 (1998) ("[Title
VII's] 'primary objective,' like that of any statute meant to influence primary conduct, is not to
provide redress but to avoid harm." (citing Albemarle Paper Co. v. Moody, 422 U.S. 405, 417
(1975))).

250. EEOC v. BCI Coca-Cola Bottling Co. of Los Angeles, 450 F.3d 476, 486 (10th Cir.
2006), cert. dismissed, 127 S. Ct. 1931 (2007).
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251
workplace ab initio. Preventing adverse actions from occurring in the first
place is a better alternative than providing a route to possible future
compensation in the event such an action comes to pass. Both the employer and
the employee suffer costs, delays, and other harms that result from litigation, no
matter the outcome of a particular case. Therefore, if the courts can provide a
means to encourage employers to prevent these harms from occurring in the
first place, it seems justifiable and appropriate to do so.

These same policy considerations apply to workplace harassment. In both
contexts, an employer faces the potential for liability because of employee
misdeeds of which the employer may or may not have been aware. The
Supreme Court responded in the sexual harassment context by establishing a
liability framework that affirmatively prefers internal deterrence and dispute
resolution over federal court litigation. Thus, as noted above, the Court in
Ellerth and Faragher established a two-part affirmative defense available to
employers in cases where a supervisor engaes in harassment that does not
constitute a tangible employment action. 253 Pursuant to this defense, an
employer can avoid liability if it can prove two elements:

(a) That the employer exercised reasonable care to prevent and correct
promptly any sexually harassing behavior, and
(b) that the plaintiff employee unreasonably failed to take advantage of
any preventative or corrective opportunities provided by the employer
or to avoid harm otherwise.254

A similar affirmative defense should be recognized in the context of
subordinate bias liability. In particular, this Article recommends the adoption of
the following two-prong defense: an employer should not be liable for acts of
subordinate bias where (1) it has taken reasonable measures to prevent and to
correct such bias, such as by the implementation of a meaningful anti-bias
policy, and (2) the plaintiff has unreasonably failed to take advantage of the
preventative or the corrective opportunities provided by the employer or

251. Tenth Circuit Clarifies Standard, supra note 223 at 1706 ("Subjecting employers to
potential liability if they do not conduct a bias-seeking investigation before discharging a member
of a protected class will encourage employers to reevaluate their procedures and voluntarily
implement solutions to effect positive changes in the workplace.").

252. LEwis & NORMAN, supra note 133, § 2.22, at 73 (stating that the Ellerth and Faragher
framework provides employers with an incentive to adopt internal grievance procedures and that
"[s]uch procedures will encourage internal complaints, thereby enhancing the employer's ability to
take prompt corrective action").

253. Faragher, 524 U.S. at 807; Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 745
(1998).

254. Burlington, 524 U.S. at 745.
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otherwise to avoid harm. Alternatively, where the plaintiff has taken advantage
of such measures, or where no policy exists, an employer should be able to
avoid liability only if it has dissipated the taint of subordinate bias by
undertaking a fair and independent investigation into the circumstances
underlying the contemplated employment action.

This recommendation provides several advantages. First, the affirmative
defense would encourage employers to adopt explicit policies that prohibit bias
in the workplace and facilitate employee complaints of biased treatment.
Second, these employee complaints would provide a specific triggering
mechanism for an employer to undertake an investigation. Third, the
recommended framework would encourage employers to seek out and to deter
potential adverse employment actions motivated by subordinate bias through a
bias-conscious investigation. Fourth, the proposed defenses provide a means by
which employers can protect themselves from litigation and from liability.
Finally, the recommendations facilitate resolution by an internal mechanism that
would be quicker, less costly, and less emotionally taxing than federal court
litigation.

Both employers and employees will likely criticize this proposal.
Employees could argue that this framework would bar a number of suits by
employees with otherwise meritorious claims simply because the employees in
question do not utilize a formal complaint process. These critics could cite to
experience in the harassment realm, pointing out that the vast majority of
harassment victims are reluctant to file a formal complaint and, accordingly, are

255barred from legal recourse.
This criticism misses the mark for two reasons. First, an internal dispute

resolution system like the one proposed will serve to deter many more
inappropriate adverse employment actions than the handful of subordinate bias
cases that make it to federal court each year. Second, victims of subordinate
bias will be far more likely to utilize an internal reporting process than victims
of harassment. The most common reason that employees do not make formal
complaints of harassment is because they fear that reporting will invite

255. See, e.g., Martha Chamallas, Title Vii's Midlift Crisis: The Case of" Constructive
Discharge, 77 S. CAL. L. REV. 307, 374 (2004) ("[T]he social science research on employees'
responses to harassment has consistently found that very few victims pursue complaints through
official grievance procedures."); Anne Lawton, Operating in an Empirical Vacuum: The Ellerth
and Faragher Affirmative Deftnse, 13 COLUM. J. GENDER & L. 197, 208-09 (2004) ("The research
over the past twenty years, however, has consistently shown that 'filing a formal complaint or
reporting the harassment to an authority appears to be a very uncommon occurrence."' (quoting
Bonnie S. Dansky & Dean G. Kilpatrick, The Efjcts of Sexual Harassment, in SEXUAL
HARASSMENT: THEORY, RESEARCH, AND TREATMENT 152, 158 (William O'Donohue ed.,
1997))).
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256
retaliation or otherwise make the situation worse. Employees who are on the
brink of discharge due to subordinate bias will not have that same fear, but
instead will see the reporting procedure as a last chance to save their jobs.

Employers, however, are likely to criticize this proposal forjust that reason;
the internal reporting process will lead to an increase in the number of
complaints-many unmeritorious-and add yet another layer of internal
bureaucracy to the human resource function. Again, two responses are in order.
First, the internal process itself quickly will weed out unmeritorious claims.
Indeed, it will be quicker and cheaper to resolve these matters internally than in
federal court. Second, such a process will provide more benefits than burdens
for employers. The recommended process will pinpoint when independent
investigations are needed and provide a mechanism by which employers can
protect themselves from both litigation and liability. A few more complaints are
a small price to pay for these resulting benefits.

In sum, an employer's independent investigation is an important third
component in assessing the appropriateness of subordinate bias liability. Such
investigations should be encouraged through the use of an affirmative defense
and internal reporting procedure similar to those adopted by the Supreme Court
for sexual harassment cases. Such investigations can serve the laudatory
purposes of deterring discriminatory actions and reducing litigation, but only to
the extent that they are fair, independent, and bias-conscious, so as to dissipate
the otherwise motivating influence of subordinate bias under the circumstances.

V. CONCLUSION

The topic of subordinate bias liability is beset with layers of complexity.
Some of the layers flow from the multiplicity of actors in such cases.
Subordinate bias cases invariably implicate at least two actors: a biased
subordinate-usually a lower level supervisor-and a higher ranked formal
decisionmaker. But, it is not uncommon for additional actors to play roles in
these cases, such as other supervisors and managers in a vertical hierarchy, or

257committee members who participate on a horizontal level. The possibility of
an independent investigation offers the potential for yet another actor or team of
actors. These many participants pose a daunting challenge for a court in
determining the ultimate causal role of subordinate bias in the particular
circumstances.

256. Befort & Gorajski, supra note 187, at 633; Chamallas, supra note 255, at 375; Lawton,
supra note 255, at 257.

257. See White & Kieger, supra note 7, at 511, 530 (discussing decision making that takes
place in vertical and horizontal structures).
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Subordinate bias liability also implicates layers of important policy issues.
Concerns related to causation, agency principles, and the role of employer
investigations serve as portals to many critical policy concerns.

Finally, the appellate courts themselves have contributed to this layering
effect by providing several layers of confusion. As this Article demonstrates,
the circuit courts have adopted at least three different standards for determining
subordinate bias liability. In actuality, far more than three viewpoints currently
exist, as several gradations in approaches appear within the lenient and
intermediate standards.

A striking feature of the various liability standards is that each serves
legitimate and substantial policy interests. The lenient standard legitimately
recognizes that liability should be possible for subordinate liability that is
causally linked to an adverse employment action. The strict standard
legitimately recognizes that an employer should be vicariously liable only for
the acts of its agents who have been empowered by delegated authority. The
intermediate standard, meanwhile, legitimately recognizes the important role
that employer investigations can play in furtherance of both discrimination
deterrence and litigation avoidance goals.

Given the positive underpinnings of all three standards, our proposed
solution is not to choose one standard and one policy to the exclusion of the
others, but to attempt an appropriate balance among all three approaches. With
that goal in mind, our recommendations may be summarized as follows:

(A) An employer may be liable under federal antidiscrimination
statutes for the biased acts of a subordinate employee if

(1) the employee acting with bias is a supervisor or otherwise acts
in furtherance of authority delegated by the employer, and

(2) the biased acts are a motivating factor in a resulting adverse
employment action taken by the employer.

(B) An employer, nonetheless, may avoid liability if it establishes a
two-part affirmative defense showing that

(1) it has taken reasonable measures to prevent and to correct such
bias, such as by the implementation of a meaningful anti-bias
policy, and

(2) the plaintiff, unreasonably, has failed to take advantage of the
preventative or corrective opportunities provided by the employer
or otherwise to avoid harm.
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(C) Alternatively, where the plaintiff has taken advantage of such
measures, or where the employer has not established an anti-bias
policy, an employer may avoid liability if it has dissipated the taint of
subordinate bias by undertaking a fair, independent, and bias-conscious
investigation into the circumstances underlying the contemplated
employment action.

This set of recommendations provides a balanced, policy-based analytical
framework for addressing the issue of subordinate bias liability. It represents the
appropriate grasp of the cat's paw theory.
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