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SOUTH CAROLINA LAW REVIEW

to the issue of mercy, it is impossible to determine whether
the argument actually had a prejudicial effect upon the
verdict. We do know, however, that in asking the jury to
determine such issue by relating the circumstances of the case
to their loved ones, the Solicitor injected into the case
considerations foreign to the record and calculated to take
from the trial the necessary element of impartiality. While we
seriously doubt that the argument of the Solicitor had the
claimed prejudicial effect and reach our result with
reluctance, the probabilities of prejudice to the rights of the
defendant are such that we would not be justified in assuming
in a death case that it did not result.6

Significantly, the in favorem vitae presumption lowered the threshold for
showing prejudice.

The doctrine enjoyed continued vitality in the post-Gregg era. Of course,
the South Carolina Supreme Court affirmed many convictions and sentences
under the infavorem vitae standard,6 and continued to reverse several others
based on errors actually raised and preserved at trial.67 Nevertheless, the court
reversed several cases with unpreserved error after reviewing the entire trial
record under infavorem vitae.68 For example, in State v. Smart69 the solicitor's
penalty-phase-closing argument referred to his personal decision to seek the
death penalty against the defendant.70 The solicitor's argument also suggested

65. Id.
66. See State v. Smith, 286 S.C. 406,334 S.E.2d 277 (1985); State v. Plemmons, 286

S.C. 78, 332 S.E.2d 765 (1985), vacated and remanded, 476 U.S. 1102 (1986); State v. Damon,
285 S.C. 125, 328 S.E.2d 628 (1985); State v. Koon, 285 S.C. 1, 328 S.E.2d 625 (1985); State
v. Singleton, 284 S.C. 388, 326 S.E.2d 153 (1985); State v. Lucas, 285 S.C. 37, 328 S.E.2d 63
(1985); State v. Gaskins, 284 S.C. 105, 326 S.E.2d 132 (1985) (per curiam); State v. Chaffee,
285 S.C. 21,328 S.E.2d 464 (1984) (per curiam); State v. Patterson, 285 S.C. 5, 327 S.E.2d 650
(1984); State v. Adams, 279 S.C. 228, 306 S.E.2d 208 (1983); State v. Yates, 280 S.C. 29, 310
S.E.2d 805 (1982) (per curiam); State v. Butler, 277 S.C. 452, 290 S.E.2d 1 (1982); State v.
Hyman, 276 S.C. 559, 281 S.E.2d 209 (1981); State v. Shaw, 273 S.C. 194, 255 S.E.2d 799
(1979).

67. See State v. Diddlemeyer, 296 S.C. 235,371 S.E.2d 793 (1988); State v. Hawkins,
292 S.C. 418, 357 S.E.2d 10 (1987); State v. Riddle, 291 S.C. 232, 353 S.E.2d 138 (1987) (per
curiam); Statev. Cooper, 291 S.C. 332,353 S.E.2d 441 (1986) (percuriam); State v. Adams, 277
S.C. 115, 283 S.E.2d 582 (1981); State v. Woomer, 276 S.C. 258, 277 S.E.2d 696 (1981).

68. See State v. Arthur, 296 S.C. 495,374 S.E.2d 291 (1988); State v. Reed, 293 S.C.
515,362 S.E.2d 13 (1987); State v. Bellamy, 293 S.C. 103,359 S.E.2d 63 (1987); State v. Pierce,
289 S.C. 430,346 S.E.2d 707 (1986); State v. Drayton, 287 S.C. 226,337 S.E.2d 216 (1985) (per
curiam); State v. Peterson, 287 S.C. 244, 335 S.E.2d 800 (1985) (per curiam); State v. Norris,
285 S.C. 86,328 S.E.2d 339 (1985); State v. Elmore, 279 S.C. 417,308 S.E.2d 781 (1983) (per
curiam); State v. Smart, 278 S.C. 515, 299 S.E.2d 686 (1982); State v. Patterson, 278 S.C. 319,
295 S.E.2d 264 (1982); State v. Butler, 277 S.C. 543, 290 S.E.2d 420 (1982); State v. Goolsby,
275 S.C. 110, 268 S.E.2d 31 (1980); State v. Gilbert, 273 S.C. 690, 258 S.E.2d 890 (1979).

69. 278 S.C. 515, 299 S.E.2d 686 (1982).
70. Id. at 526, 299 S.E.2d at 692.
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1998] STATE PROCEDURAL DEFAULT DOCTRINE IN CAPITAL CASES 15

that the police officers who captured the defendant would be "aggrieved by a
sentence less than death,"' and that he and other citizens of Lexington County
"would strongly disapprove of a life sentence."'72 Although the defendant's
lawyer did not object to these arguments, the South Carolina Supreme Court
vacated the sentence and remanded the case for a new sentencing trial.73 The
court reasoned that "[j]urors are simply not to consider the opinions of
neighbors, officials or even other juries.... Capital sentencing is a process
specific to the crime and the defendant, and we admonish bench and bar to be
guided by this limitation."'74 Similarly, in State v. Arthur" the trial judge failed
to question the defendant sufficiently to determine whether he knowingly and
intelligently waived his right to a jury trial.76 Accordingly, the supreme court
reversed the defendant's sentence of death. As in Smart, the court implicitly
applied infavorem vitae review to reverse the defendant's sentence; defense
counsel not only failed to object to the judge's questioning but also stated that
the defendant had "full knowledge" regarding his waiver and had agreed to

71waive his right to be sentenced by a jury.
These and other cases, all reversed under in favorem vitae review,

demonstrate the force that this doctrine had both before and after Gregg.
Although the court did not reverse every capital conviction, the high percentage
of reversals indicates that the doctrine mandated serious consideration of
defendants' claims of error. In balancing the state's interest in finality against
the defendant's interest in a fair trial, the defendant's interest received its due
weight.

B. State v. Torrence: The Abolition of In Favorem Vitae Review

Through Justice Toal's concurring opinion in State v. Torrence, the South
Carolina Supreme Court jettisoned the doctrine of infavorem vitae review and
held that, as in other criminal cases, a contemporaneous objection is required
to preserve issues for appellate review.76 Whether Torrence appropriately
shifted the balance of the state's interest in finality against the defendant's
interest in a fair trial is a question of perspective. The perspective of Justice
Toal and the other concurring justices 79 is clear: Given the panoply of
protections available to capital defendants, appellate court enforcement of a

71. Id.
72. Id.
73. Id. at 527, 299 S.E.2d at 693.
74. Id. at 526-27, 299 S.E.2d at 693.
75. 296 S.C. 495, 374 S.E.2d 291 (1988).
76. See id. at 497-98, 374 S.E.2d at 292-93.
77. Id. at 498, 374 S.E.2d at 293.
78. See State v. Torrence, 305 S.C. 45, 60-69,406 S.E.2d 315, 323-28 (1991) (Toal,

J., concurring).
79. Chief Justice Gregory and Justices Harwell and Chandler joined Justice Toal's

concurring opinion. See id. at 69, 406 S.E.2d at 328.
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SOUTH CAROLINA LAW REVIEW

contemporaneous objection rule most equitably balances the divergent interests
of the state and the capital defendant. Therefore, retention of the in favoren
vitae standard would accord insufficient weight to important state interests and
would encourage sabotage by defense counsel.

This Article disagrees with the court's perspective and argues that strict,
undeviating adherence to a contemporaneous objection rule-especially one as
unclear as South Carolina's-fails to protect adequately capital defendants. The
court's opinion relied on conjecture rather than hard fact, and consequently
failed to balance appropriately the "cost" of infavorem vitae review incurred
by the state against the protections provided by the post-conviction relief
statute.

1. Analysis of "Dangers "Associated with In Favorem Vitae Review

In abolishing in favorem vitae review in capital cases, Justice Toal's
concurring opinion cited three "dangers" orpotential abuses associated with the
doctrine's use: (1) "sandbagging" by defense attorneys, (2) second-guessing
defense trial strategy, and (3) injecting the trial judge into the adversarial
process.80 Each of the Torrence court's concerns is either exaggerated or
misplaced.

a. "Sandbagging"

First and foremost, Justice Toal's concurrence found that the doctrine
encouraged "sandbagging" by defense attorneys:

The primary danger associated with the doctrine is that a
defendant will deliberately refrain from objecting to an error
which occurs during trial. This is what is referred to by some
as "sandbagging." . .. [Infavorem vitae review] encourages
defense attorneys to purposefully allow error to occur (such
as improper solicitor argument or erroneous charge by the
judge) in a case they feel they are losing at trial, thereby
tainting the trial, while taking comfort that this Court will
reverse a conviction based upon the unobjected-to error.

This strategy may serve in some cases to make more
probable the conviction of a defendant at trial, but the defense
attorney finds solace in an infavorem vitae appellate reversal
and, possibly years later, a new trial with evidence or
witnesses missing.... This practice frustrates the goals of our

80. See id. at 64-66,406 S.E.2d at 326-27 (Toal, J., concurring). In her concurrence,
Justice Toal mentions all three of these as potential dangers, but she does not concentrate on
second-guessing defense trial strategy; therefore, this potential danger is not discussed in detail
in this Article.

[Vol. 50: 1
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1998] STATE PROCEDURAL DEFAULT DOCTRINE IN CAPITAL CASES 17

criminal justice system-which is designed not only to
protect the innocent but to punish the guilty.81

This language grossly overstates the danger of defense lawyers actually
engaging in sandbagging. Notably, the supreme court provided no authority,
anecdotal or otherwise, to support its accusations. Other courts, particularly
federal habeas courts, are concerned that defense lawyers may be sandbagging
by failing to assert claims in state court and then raising them for the first time
in federal court.82 However, little or no evidence supports the conclusion that
sandbagging occurs. In fact, the available information suggests that capital
defense lawyers rarely sandbag. The American Bar Association Task Force on
Death Penalty Habeas Corpus examined the issue of sandbagging in federal
habeas proceedings and found that "based on the extensive testimony on this
question and our own experience .... capital trial and appellate lawyers rarely
engage in the practice of sandbagging."83

Indeed, the accusation of sandbagging ignores the obvious. Many if not
most lawyers trying capital cases "lack the sophistication required to
'sandbag."'"' Capital trial representation requires extensive time for
investigation, consultation with experts, and other tasks not closely related to
research, legal argumentation, or constitutional law. Yet, to be capable of

81. Id. at 64-65, 406 S.E.2d at 326 (Toal, J., concurring).
82. See, e.g., Murray v. Carrier, 477 U.S. 478,491-92 (1986) ("Nor do we agree that

the possibility of 'sandbagging' vanishes once a trial has ended in conviction, since appellate
counsel might well conclude that the best strategy is to select a few promising claims for airing
on appeal, while reserving others for federal habeas review should the appeal be unsuccessful.");
Johnson v. Singletary, 938 F.2d 1166, 1173-74 (11 th Cir. 1991) (noting that "federal habeas
review 'may give litigants incentives to withhold claims ... and may establish disincentives to
present claims when evidence is fresh') (quoting McCleskey v. Zant, 499 U.S. 467, 491-92
(1991)); Cooper v. Wainwright, 807 F.2d 881, 886 (11th Cir. 1986) ("By respecting state
procedural rules, federal courts prevent 'sandbagging,' promote finality, and allow state courts
the opportunity to add their wisdom to the interpretation of the Constitution."). Only under
extremely limited circumstances may a death-sentenced petitioner raise issues not presented in
state court proceedings. See infra Part V.

83. Ira P. Robbins, Toward a More Just and Effective System ofReview in State Death
Penalty Cases: A Report Containing the American Bar Association's Recommendations
Concerning Death Penalty Habeas Corpus and Related Materials from the American Bar
Association Criminal Justice Section's Project on Death Penalty Habeas Corpus, 40 AM. U. L.
REV. 1, 118 (1990). Importantly, the ABA Task Force on Death Penalty Habeas Corpus, which
reviewed the issue of sandbagging, included state and federal judges from states with the death
penalty. In short, the Task Force did not consist of a biased group of abolitionist liberals. Yet
they found the rumors of sandbagging to be greatly exaggerated, noting that "[t]he vast majority
of Task Force witnesses thought that sandbagging was not as serious a problem as is sometimes
represented." Id. at 117.

84. Stephen B. Bright, Death by Lottery-Procedural Bar of Constitutional Claims
in Capital Cases Due to Inadequate Representation of Indigent Defendants, 92 W. VA. L. REv.
679, 693 (1990); see also id. at 693-94 (discussing the quality of representation in capital cases
and arguing, by example, that a lawyer "whose total knowledge of criminal law is 'Miranda and
Dred Scott"' lacks the knowledge to identify and hide constitutional issues at a capital trial).
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SOUTH CAROLINA LAW REVIEW

sandbagging, counsel must possess a vast storehouse of legal knowledge.
Among other things, counsel "must be completely conversant with federal
constitutional decisions of the state and federal courts throughout the nation
[and] must keep abreast of developments in all of the federal circuits, the state
appellate courts and the writings of commentators," 5 to know what issues are
"percolating" in the courts.86

Appointed counsel in South Carolina will not likely possess the
sophistication necessary to engage in sandbagging because they are not
required to have any capital trial experienceY As a result, many appointed
counsel have no experience trying a capital case. Typically, the solicitor has,
by far, the most experience in death penalty trials and thus enters a trial with
a distinct advantage. Furthermore, the court's discussion of sandbagging
assumes that capital trial lawyers do not try to win at trial, but hold back hoping
for a reversal on appeal. However, all available evidence suggests exactly the
opposite.' Thus, the court's discussion of sandbagging failed to take into
account the available facts. Sandbagging has never been a significant problem
in capital trials.

b. Injection of Trial Judges into the Adversarial Process

The Torrence concurrence also contains unwarranted concern about the
interjection of ajudge into the trial in a quasi-adversarial role.89 However, the
active participation of the trial judge and the solicitor in ensuring that the
capital defendant receives a fair trial is a strength of infavorem vitae review.
This is true for two reasons. First, in favorem vitae review requires the trial

85. Id. at 687-88 (footnote omitted).
86. See id. at 688; see also Bailey v. State, 309 S.C. 455, 424 S.E.2d 503 (1992)

(discussing the demands placed on capital defense counsel); Robbins, supra note 83, at 117-18
("The failure of these trial lawyers to raise an issue is the result of ignorance, not any intentional
withholding.").

87. In South Carolina the court will appoint two attorneys to represent a capital
defendant that cannot afford counsel. See S.C. CODE ANN. § 16-3-26(B)(1) (Law. Co-op. Supp.
1997). However, the law requires only that one of the two attorneys has at least five years'
experience as a licensed attorney and three years' experience in trying felony cases. See id.
Attorneys are not required to have experience in trying a capital case or even a murder case.

88. For example, many Task Force witnesses testified that sandbagging was unlikely:
The Task Force . . .heard considerable testimony
indicating that the strong tendency of trial and
appellate lawyers is to be far more concerned with
winning at trial or on appeal than with possible means
of relief thereafter; they have little or no inclination
to pass up an opportunity to succeed in their own
endeavors on the chance that some other lawyer
might succeed in a later proceeding.

Robbins, supra note 83, at 117.
89. State v. Torrence, 305 S.C. 45, 66-67, 406 S.E.2d 315, 327 (1991) (Toal, J.,

concurring).

[Vol. 50: 1
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1998] STATE PROCEDURAL DEFAULT DOCTRINE IN CAPITAL CASES 19

judge to remain alert to the rights of the accused at all times, not merely when
defense counsel rises to object. In a capital trial, this heightened vigilance
should be encouraged; it represents one of the most valuable benefits of
thorough appellate review in capital cases. Second, in favorem vitae review
removes any incentive for a prosecutor to employ unfair or improper tactics in
capital cases. This review requires the prosecutor to be guided by the law as
expounded by the United States Supreme Court and by the South Carolina
Supreme Court, not by an estimation of what might be able to slip past
inexperienced defense counsel in the heat of trial. Take the example of a
solicitor who knowingly (and repeatedly) makes blatantly unconstitutional
statements during closing arguments at the penalty phase of a trial, realizing
that any objection by defense counsel increases the risk that the jury's attention
will be further drawn to the improper argument. With no checks on the solicitor
or the trial court, requiring the defendant to object encourages solicitors to push
the constitutional envelope. In such a situation, the trial judge should intervene
to prevent the solicitor from running roughshod over the rights of the accused.
Whatever its faults or possible excesses, the doctrine of infavorem vitae at least
gives all courtroom players-the defendant, the state, and the trial judge-a
stake in ensuring a fair trial for the capital defendant.

2. Analysis of "Protections" Available to Capital Defendants

The Torrence concurrence also found that strict adherence to a
contemporaneous objection rule does not threaten a defendant's right to a fair,
constitutional trial because defendants enjoy a number of other protections.9"
According to the concurrence, these protections include:

* The availability of state post-conviction relief proceedings;9'
" The availability of federal habeas corpus relief;9"
" The statutory right93 to a proportionality review of a capital

defendant's sentence;94

* The fact that the death penalty may be imposed only after at least one
statutory aggravating factor has been found to exist beyond a
reasonable doubt;9" and

• The availability of state habeas relief as a last resort.9 6

Citing these protections, Justice Toal concluded that "[t]he conviction of an
innocent person is unlikely under our modem system.""

Much of the concurrence's analysis misses the point. First, the court's

90. See id. at 62-64, 69, 406 S.E.2d at 324-26, 328 (Toal, J., concurring).
91. See id. at 62-64, 406 S.E.2d at 324-25 (Toal, J., concurring).
92. See id. at 64, 406 S.E.2d at 325-26 (Toal, J., concurring).
93. See S.C. CODE ANN. § 16-3-25 (Law. Co-op. 1976).
94. See Torrence, 305 S.C. at 64, 406 S.E.2d at 326 (Toal, J., concurring).
95. See id.
96. See id. at 69, 406 S.E.2d at 328 (Toal, J., concurring).
97. Id. at 64, 406 S.E.2d at 326 (Toal, J., concurring).
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SOUTH CAROLINA LAW REVIEWV

focus on whether these protections ensure that only factually guilty persons are
put to death is far too narrow. The question should be whether the judicial
process, including the contemporaneous objection requirement, sufficiently
safeguards a capital defendant's right to be tried and sentenced in accordance
with the United States Constitution, the South Carolina Constitution, and all
available statutory protections.9" Factual guilt is only one of several relevant
factors in considering the legality of a death sentence.

Second, some of the so-called protections cited by the concurrence as
justification for abolishing in favorem vitae review have little to do with
ensuring full review of and redress for constitutional errors during a capital
trial. For example, what does the requirement that an aggravating circumstance
be proven beyond a reasonable doubt have to do with whether a defendant is
protected from an unconstitutional conviction and sentence after a trial at which
his counsel failed to object to legal errors? Indeed, the vulnerability of this
"protection" to the operation of a contemporaneous objection rule is obvious.
Assume, for example, that a jury found the existence of an aggravating
circumstance beyond a reasonable doubt, as required, but this finding was
based, in part, on an unconstitutional reasonable doubt instruction to which
defense counsel failed to object. How reliable was the jury's finding of the
statutory aggravating circumstance? How has the defendant been protected? In
such a case, enforcement of the procedural rule results in the imposition of a
clearly unconstitutional death sentence.

Similarly, it is difficult to understand how the availability of
proportionality review protects against unconstitutionally obtained convictions
and sentences, or otherwise ensures that defaulted constitutional claims will be
aired in some forum. Moreover, the statutory right to proportionality review is
a toothless, paper tiger. Since the South Carolina General Assembly enacted
section 16-3-25,99 the South Carolina Supreme Court has never invalidated a
death sentence for being disproportionate.' 0

The availability of post-conviction relief and federal habeas corpus relief
requires closer consideration. The argument that procedural defaults can best
be redressed in the post-conviction process is not wholly without merit.
Defense counsel may, at times, choose not to object to evidence or an argument
because of the risk involved in calling attention to the problem. At first blush,

98. The Eighth Amendment of the United States Constitution, U.S. CONST. amend.
VIII, requires fair and adequate sentencing proceedings even after an adjudication of guilt. See,
e.g., Lockett v. Ohio, 438 U.S. 586 (1978) (imposing the death penalty under a statute that
prevented the sentencing body from giving independent consideration to mitigating factors
involving the defendant's character or record, or the circumstances of the offense held to be
unconstitutional).

99. S.C. CODE ANN. § 16-3-25 (Law. Co-op. 1976).
100. Additionally, the South Carolina Supreme Court has refused to compare the facts

of a case in which the judge orjury imposed a death sentence to similar capital cases where the
jury or judge imposed a life sentence. See State v. Copeland, 278 S.C. 572, 595-97, 300 S.E.2d
63, 77 (1982) (determining that the death sentence imposed on the appellants was appropriate).

[Vol. SO: 1
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1998] STATE PROCEDURAL DEFAULT DOCTRINE IN CAPITAL CASES 21

a Sixth Amendment' °' ineffectiveness claim in a post-conviction proceeding
seems to be an appropriate means of distinguishing deliberate and reasonable
trial decisions from failures to object based on ignorance, negligence, or
incompetence. However, an examination of Sixth Amendment law regarding
ineffectiveness demonstrates the inadequacy of a post-conviction proceeding
to remedy trial counsel's inadvertent failures to preserve issues for appellate
review.

Stricklandv. Washington,"' which delineates the standard for determining
whether counsel's representation satisfies the demands of the Sixth
Amendment, requires a petitioner to prove that his attorney's representation
"fell below an objective standard of reasonableness,"'0 3 and that he was
prejudiced as a result."° Counsel's performance falls below Strickland's
"objective standard of reasonableness" only in those rare instances when the
performance is outside the "wide range of reasonable professional
assistance."' °5 A petitioner establishes prejudice under Strickland by
demonstrating "that there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different.
A reasonable probability is a probability sufficient to undermine confidence in
the outcome"'0 6 of the proceeding. In application, both the ineffectiveness
prong and the prejudice prong are very difficult to satisfy.

Consequently, a finding that trial counsel failed to object to prejudicial trial
error does not compel the conclusion that counsel's assistance was
constitutionally ineffective. This is true for three reasons. First, post-conviction
proceedings turn on judicial dissections of the testimony and motivations of
trial counsel, with no guarantee that such long-after-the-fact determinations will
yield a fair result. Therefore, trial counsel may posit a "strategic" reason for
failure to object when, in fact, none existed. Second, even an admittedly
inadvertent failure to object to prejudicial error does not necessarily constitute
ineffective assistance. The United States Supreme Court has specifically found
that "[s]o long as a defendant is represented by counsel whose performance is
not constitutionally ineffective under the standard established in Strickland v.
Washington... we discern no inequity in requiring him to bear the risk of
attorney error that results in a procedural default."'07 The Court thereby
acknowledges that a failure to raise even a meritorious objection does not
necessarily constitute ineffective assistance. "' Furthermore, although some trial

101. U.S. CONsT. amend. VI.
102. 466 U.S. 668 (1984).
103. Id. at 688.
104. Id. at 687.
105. Id. at 689.
106. Id. at 694.
107. Murray v. Carrier, 477 U.S. 478, 488 (1986).
108. South Carolina's precedent on this question appears to be more favorable than

that of other jurisdictions. Since Torrence, the South Carolina Supreme Court has not had an
opportunity to decide whether a defense counsel's failure to object in a capital trial amounts to
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SOUTH CAROLINA LAW REVIEW

errors are potentially prejudicial, the errors may not be sufficiently egregious
to meet the relatively demanding "prejudice" standard required for ineffective
assistance of counsel claims. 9 In such cases, courts must consign capital
defendants to execution despite the presence of substantial and prejudicial trial
errors, simply because their counsel's errors were subject to a heightened
standard of prejudice on collateral review. Finally, even if a post-conviction
challenge based on counsel's ineffectiveness proves successful, it represents
years of litigation that conceivably could have been avoided, thus, placing
additional strain on the judicial system."'

There are additional reasons a state post-conviction proceeding is an
inadequate substitute for in favorem vitae review. When a post-conviction
applicant loses at the hearing level, the Attorney General's office usually drafts
the order denying the application. Post-conviction judges typically sign these
orders without making substantive changes, and the South Carolina Supreme
Court employs a deferential "any evidence" standard to review the findings in
the order."' This hardly equals the de novo review a legal issue would receive
on direct appeal.

Generally, a federal habeas proceeding is unlikely to consider the merits
of a defaulted issue at trial because a federal habeas petitioner must prove cause
for and prejudice resulting from an otherwise enforceable procedural default. " 2

In the alternative, the petitioner must show that a "fundamental miscarriage of
justice"' " would result absent review of the alleged error. Ineffective assistance

constitutionally ineffective assistance warranting a new trial. However, a trial attorney's failure
to raise or preserve meritorious objections in non-capital trials frequently has served as a basis
for granting post-conviction relief. See, e.g., Hopkins v. State, 317 S.C. 7, 10, 451 S.E.2d 389,
390 (1994) (finding that trial counsel's assistance was ineffective because counsel failed to
object to an amendment of indictment that changed the nature of the offense from a lesser to a
greater offense); Jolly v. State, 314 S.C. 17, 19-21,443 S.E.2d 566, 568-69 (1994) (finding that
trial counsel's failure to object to hearsay testimony denied petitioner the effective assistance of
counsel); Simmons v. State, 308 S.C. 481,485,419 S.E.2d 225,227 (1992) (finding that defense
counsel's failure to object to the solicitor's comments regarding the defendant's exercise of his
constitutional right constituted ineffective assistance ofcounsel); Gallman v. State, 307 S.C. 273,
277,414 S.E.2d 780, 782 (1992) (finding that counsel's assistance was ineffective for failing to
object to the judge's improper comments to the jury). But see Johnson v. State, 325 S.C. 182,
187-88, 480 S.E.2d 733, 735 (1997) (finding that counsel's failure to object to the solicitor's
improper comment regarding petitioner's failure to testify did not violate petitioner's right to
effective counsel where petitioner could not show that he was prejudiced by this failure).

109. See Strickland v. Washington, 466 U.S. 668, 690 (1984); Sosebee v. Leeke, 293
S.C. 531,534-35, 362 S.E.2d 22, 23-24 (1987).

110. See infra Part VI.
11. See, e.g., Cherry v. State, 300 S.C. 115, 119,386 S.E.2d 624, 626 (1989) (stating

that the court uphold the findings of a post-conviction judge if there is any evidence to support
the judge's findings).

112. For a state court's finding of procedural default to be honored in federal habeas
proceedings, the finding must be based on an adequate and independent state ground. Among
other things, this means that the state procedural rule must be "firmly established and regularly
followed." James v. Kentucky, 466 U.S. 341, 348 (1984).

113. Coleman v. Thompson, 501 U.S. 722, 750 (1991).

[Vol. 50:1
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1998] STATE PROCEDURAL DEFAULT DOCTRINE IN CAPITAL CASES 23

of counsel is "cause" for a procedural default, but inadvertent errors that fall
short of ineffectiveness are not."4 Two Georgia cases illustrate the point well.
John Eldon Smith and Rebecca Machetti were co-defendants in a capital
murder case. They were accused of killing Machetti's ex-husband and his wife
so that Machetti's daughters could collect on the ex-husband's insurance
policies. Both Smith" 5 and Machetti" 6 were sentenced to death. However,
neither sentence was constitutional because women were seriously
underrepresented on both juries. The Court of Appeals for the Eleventh Circuit
addressed the merits of Machetti's jury composition claim and granted relief
because the Georgia state courts had previously reached the merits of this
issue."' In contrast, Smith's lawyers failed to timely raise the jury composition
issue. The Eleventh Circuit found that the ignorance of Smith's lawyers
regarding the law supporting the claim did not constitute "cause" for Smith's
default."' Accordingly, the court deemed the issue waived, and Smith was
executed."'9

Additionally, the United States Court of Appeals for the Fourth Circuit,
which reviews federal habeas cases from the District of South Carolina, has
even more draconian procedural default rules than the South Carolina state
courts. In fact, the court declines to review the merits of claims if there is even
a suggestion of default. For example, in Atkins v. Moore120 the sole potential
aggravating circumstance that allowed the State to seek the death penalty was
a prior murder conviction. The prior murder conviction was marred by obvious
constitutional errors, and Atkins petitioned the state court for post-conviction
relief from the prior conviction. However, the state post-conviction court
applied the state doctrine of laches to bar Atkins's challenge to the prior
conviction.''

When Atkins challenged the prior conviction in federal habeas
proceedings, both the federal district court and the Fourth Circuit found the
challenge procedurally barred because of the state court's application of laches.
Both courts concluded that laches was regularly and consistently applied in
post-conviction relief actions in South Carolina, as required by the adequate
and independent state ground doctrine. 2

1 The courts reached this conclusion

114. See Murray v. Carrier, 477 U.S. 478, 488 (1986); see also Jackson v. Herring,
42 F.3d 1350, 1360-62 (1 lth Cir. 1995) (explaining that defense counsel should have objected
to the prosecutor's strikes against all blacks on the venire, although this failure to object did not
support an ineffectiveness of counsel claim).

115. See Smith v. State, 222 S.E.2d 308, 317-18 (Ga. 1976), aff'd sub nom. Smith v.
Kemp, 715 F.2d 1459 (11 th Cir. 1983).

116. See Smith v. State, 222 S.E.2d 308,317-18 (Ga. 1976), rev'dsub nom. Machetti
v. Linahan, 679 F.2d 236 (11 th Cir. 1982).

117. See Machetti, 679 F.2d at 238 n.4.
118. See Smith v. Kemp, 715 F.2d 1459, 1470 (1lth Cir. 1983).
119. See id.
120. No. 97-17, 1998 WL 93409, at *I (4th Cir. Mar. 5, 1998).
121. Id. at *2.
122. Id. at *4; supra note 49.
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despite the fact that laches is, under South Carolina law, a wholly equitable and
discretionary doctrine inherently susceptible to uneven application; laches
had been applied in only one other South Carolina post-conviction relief case,
which was not even a capital case, 24 and the state courts did not apply the
doctrine in at least two other Post-conviction relief cases, both of which
involved delays of approximately the same duration as Atkins's.2

In Kornahrens v. Evatt26 the Fourth Circuit ignored state law in order to
deny a federal habeas petitioner substantive review of his constitutional claims.
Fred Kornahrens, the federal habeas petitioner received a death sentence before
the abolition of infavorem vitae review in South Carolina. Accordingly, the
South Carolina Supreme Court reviewed the entire trial transcript without
regard to issues actually raised or preserved by trial counsel; therefore, it
reviewed the merits of all record-based claims. 27 The state supreme court
simply did not apply any doctrine of procedural default in the case.
Notwithstanding the South Carolina Supreme Court's substantive review of the
record-based issues, and its failure to apply any state doctrine of procedural
default, the Fourth Circuit found Kornahrens had defaulted on several issues
by failing to object at trial or to raise them on direct appeal. 2 However, the
federal courts have no power to create a federal common law of default in
federal habeas corpus cases; rather, they may apply only those default rules a
state court has both recognized and actually applied in the case at hand.

The recent case of Johnson v. Moore29 is perhaps the most egregious
example of death by default. In that case, the Fourth Circuit refused to consider
the merits of a Brady3 claim raised by Johnson in state post-conviction
proceedings because, during a closing statement at his resentencing trial,
Johnson told the jury he had "no defense for anything."'' The state post-

123. See, e.g., Archambault v. Sprouse, 218 S.C. 500,508, 63 S.E.2d 449,462 (1951)
("There is no hard or fast rule as to what constitutes laches.").

124. See McElrath v. State, 276 S.C. 282,283,277 S.E.2d 890, 890 (1981) (applying
the doctrine of laches to bar a post-conviction relief application filed seventeen years after the
date of the applicant's conviction).

125. See McDuffie v. State, 276 S.C. 229,231,277 S.E.2d 595,596 (1981) (reversing
a dismissal of a post-conviction relief case involving a fifteen year old conviction); State v.
Patrick, 318 S.C. 352,354,457 S.E.2d 632,634 (Ct. App. 1995) (describing a case in which the
courts granted relief in the form of a new trial, notwithstanding a sixteen year delay between the
time of conviction and the post-conviction relief application).

126. 66 F.3d 1350 (4th Cir. 1995).
127. In Drayton v. Evatt, 312 S.C. 4, 8,430 S.E.2d 517,519 (1993), an appeal from

a denial of post-conviction relief in a capital case, the South Carolina Supreme Court held that
"under infavorem vitae review, all direct appeal errors are assumed to have been reviewed by
this Court, and thus are barred from collateral attack." The Fourth Circuit ignored this holding
in determining that Korahrens had defaulted on his record-based issues.

128. See Kornahrens, 66 F.3d at 1362.
129. No. 97-33, 1998 WL 708691 (4th Cir. Sept. 24, 1998).
130. In Brady v. Maryland, 373 U.S. 83, 87 (1963), the Supreme Court established

a rule requiring the State to turn over potentially exculpatory evidence to the defense.
131. Johnson, 1998 WL 708691, at *4.

[Vol. SO:1I

24

South Carolina Law Review, Vol. 50, Iss. 1 [], Art. 3

https://scholarcommons.sc.edu/sclr/vol50/iss1/3



1998] STATE PROCEDURAL DEFAULT DOCTRINE IN CAPITAL CASES 25

conviction court had refused to consider Johnson's Brady claim because of
Johnson's so-called admission of guilt at trial. Despite ample evidence that the
harmless error doctrine formed the basis for the state post-conviction court's
ruling, the Fourth Circuit concluded South Carolina has a regularly applied
default rule which bars review of guilt-phase issues whenever a defendant
makes a closing statement admitting culpability. '32 The Fourth Circuit
completely discounted cases in which the South Carolina Supreme Court
reviewed guilt-phase issues notwithstanding defendants' closing statements,
and spent pages in a futile attempt to demonstrate that South Carolina actually
had this particular procedural default rule. Otherwise the court could not invoke
the default as a bar to federal consideration of the merits of the issue. However,
the dissent in Johnson correctly pointed out that "[i]n effect, the majority holds
that the PCR court erred in its interpretation of South Carolina law. As the
majority itself recognizes, the law of our circuit forbids us from correcting
errors of state law on federal habeas review."'33

In short, in order to avoid reaching the merits of an issue, the Fourth
Circuit was willing to "reinterpret"or "invent" South Carolina law to find a
default rule where, in truth, only a harmless error rule existed. Given the federal
court's default rules and its draconian interpretation of those rules, federal
habeas corpus review cannot substitute for the South Carolina Supreme Court's
infavorem vitae review.'34

In summary, the protections cited by the South Carolina Supreme Court in

132. Id. at *5.
133. Id. at *21.
134. Moreover, federal habeas review of the merits of claims cannot take the place

of searching state court review. Enacted in 1996, the federal Anti Terrorism and Effective Death
Penalty Act of 1996, § 104, 28 U.S.C. § 2254(d)(1), limited the federal courts' ability in habeas
proceedings to review a state court's resolution of federal constitutional issues. As amended, 28
U.S.C. § 2254(d)(1) (1996) provides that application for writ of habeas corpus

[S]hall not be granted with respect to any claim that
was adjudicated on the merits in State court
proceedings unless the adjudication of the claim-
(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the
Supreme Court of the United States ....

The Fourth Circuit has interpreted the language in the most restrictive way possible, thus further
limiting federal habeas corpus as a mechanism for meaningful federal review of the
constitutionality of state convictions. See Green v. French, 143 F.3d 865, 870 (1998).

[A decision is] contrary to ... clearly established
Federal law [when] either through a decision of pure
law or the application of law to facts
indistinguishable in a any material way from those on
the basis of which the precedent was decided, that
decision reaches a legal conclusion or a result
opposite to and irreconcilable with that reached in the
precedent that addresses the identical issue.
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Torrence are not a .substitute for in favorem vitae appellate review of
technically defaulted issues. Moreover, the supreme court's fears regarding
sandbagging and disruption of the adversarial process are exaggerated, if not
unwarranted. In reality, Torrence signaled a fundamental shift away from
protection of capital defendants' rights. South Carolina's current
contemporaneous objection scheme accords too much weight to the state's
interest in finality and too little weight to a capital defendant's interest in a fair
trial. This already skewed balance is further exacerbated by the court's rigid,
hyper-technical, and at times inexplicable application of its default rules.

V. THE SOUTH CAROLINA SUPREME COURT'S CURRENT APPLICATION OF THE

CONTEMPORANEOUS OBJECTION RULE

As noted above, one must ask not only. what South Carolina's rules
regarding procedural default accomplish in theory, but also what, if anything,
they accomplish in practice. This Part examines the South Carolina Supreme
Court's application of the contemporaneous objection rule in a sampling of
capital cases, with a view toward determining whether the court's reasons for
requiring contemporaneous objections are being well served by the court's
current practices. A review of the relevant case law compels the conclusion that
the court's current practices elevate form over substance. This effectively,
although perhaps unintentionally, thwarts capital defendants' attempts to
receive fair trials.

A. State v. Patterson

In 1995, in State v. Patterson,'35 the State of South Carolina tried Raymond
Patterson for capital murder. Notably, Patterson had been convicted and
sentenced to death twice before, but appellate courts overturned both
convictions.'36 Before Patterson's third trial, Lexington County Solicitor
Donald V. Myers explained to the media that twenty-four persons had already
agreed Raymond Patterson should be sentenced to death and stated, "'Why
should I overrule their opinion?"""7 As a precaution against more improper
statements,' prior to the closing arguments, defense counsel moved in limine

135. 324 S.C. 5,482 S.E.2d 760 (1997), cert. denied, 118 S. Ct. 146 (1997).
136. Lisa Greene, Man Goes on Trialfor His Life for Third Time Since '84 Slaying,

THE STATE (Columbia, S.C.), Feb. 6, 1995, at Al.
137. See id.
138. On several occasions, the state supreme court has reversed death sentences and

convictions due to Solicitor Myers's prejudicial and inflammatory arguments. See State v. Sloan,
278 S.C. 435,438,298 S.E.2d 92,93 (1982) (sentence and conviction reversed); State v. Smart,
278 S.C. 515,517,299 S.E.2d 686, 687 (1982); State v. Gilbert, 273 S.C. 690, 698, 258 S.E.2d
890, 894 (1979). In other cases prosecuted by Solicitor Myers, the South Carolina Supreme
Court found his arguments or comments to be questionable, but not so severe in the context of
the case to warrant reversal. See, e.g., State v. Bell, 302 S.C. 18, 35,393 S.E.2d 364, 373 (1990);

[Vol. 50: 1
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to prohibit improper arguments by the solicitor. Specifically, the motion
objected to arguments "such as the solicitor stating he is standing or speaking
for the victim or anything to suggest that anything but a sentence of death
would be an affront to the memory of the victims."'39 Defense counsel argued
further that such statements are "clearly impernissible .... You can't have any
victim's statements or any kind of statements from the prosecutor suggesting
that the victim's family wants a death sentence."'" During the closing
arguments, Patterson's counsel objected to several statements made by the
solicitor.' However, the trial court immediately overruled the objections,
presumably because defense counsel failed to state a basis for them.

Following the solicitor's argument, defense counsel moved for "a mistrial
based on the improper closing argument." '42 Counsel stated that he was
"concerned in light of Torrencejust how specific the objections have to be."'43

In response, the trial court stated:

Well, you know, each time that he said something, you
did not-I did not allow you each time to state specifically
your objection, but you objected at the time he asked the
question. My idea is that you are protected.

Every time you object-I said when he asked the
question-when he made the statement, you objected at that
time. My idea is you are protected for that particular
statement. On appeal you simply state the grounds then. For
that matter you can do it now or we can do it after this thing
is over with. ,'

Counsel then stated additional objections, including an objection to the
solicitor's "comments that we in any way suggested that Matthew Brooks
killed himself [because that argument] is absolutely unsupported in the
record.' 145 On appeal, the state did not argue that a procedural bar to
consideration of these issues on the merits existed. Moreover, at oral argument
the justices asked no questions concerning whether defense counsel preserved
any objections to the solicitor's closing argument. Nevertheless, the South

State v. Patterson, 299 S.C. 280, 284, 384 S.E.2d 699, 701 (1989), vacated, 493 U.S. 1013
(1990).

139. Record on Appeal at 2253.
140. Id.
141. For example, the solicitor stated, "They tried to say that Mr. Brooks killed

himself," id. at2271, and "anything less than [a life sentence] will be a blight on the life ofwhat
remains of [the victim's widow] and the memory of [the victim]." Id. at 2282. The defense
argued that Mr. Brooks was shot only because appellant's pistol accidentally fired during a
struggle between appellant and Mr. and Mrs. Brooks.

142. Id. at 2283.
143. Id.
144. Id. at 2284 (emphasis added).
145. Id. at 2285.
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Carolina Supreme Court found that the issues were not preserved for review
because defense counsel did not state his grounds for objection during the
closing argument.'

Only a strained and hyper-technical reading of South Carolina's
contemporaneous objection rule could find the defendant's actions insufficient
to merit appellate review. This becomes even clearer when considering the
defendant's actions in light of the concerns articulated in Torrence. In
Patterson the trialjudge was aware of the bases for the defendant's objections
during closing argument, thus satisfying the concern that trial judges should be
permitted "to make reasoned decisions by appropriately developing issues by
way of argument." 47 The judge stated that he had not allowed defense counsel
to state the specific grounds and implied that he understood the grounds. 14

Moreover, far from attempting to "sandbag," defense counsel repeatedly raised
the issues to which he objected. Because the trial judge was satisfied with his
opportunity to rule on the arguably objectionable questions, it is unclear why
the South Carolina Supreme Court considered the objections insufficient. Ifthe
supreme court intends to eliminate the procedural protection of infavorem vitae
review, it should at least consider issues which, while perhaps defaulted in
some technical sense, were raised to and clearly understood by the trial
judge.

149

B. State v. Ivey

In State v. Ivey'50 the South Carolina Supreme Court once again
elevated form over substance. As in Patterson, the court applied its default
rules in an extremely technical manner that ignored the real concerns
underlying the rules.

In Ivey a juror sent a note to the judge explaining that she knew one of the
persons ("Fletch") about whom a witness testified. Both the prosecution and
the defense agreed that the judge should examine the juror about this issue. The
judge asked the juror whether her acquaintance with Fletch would affect her
ability to be fair and impartial. The juror said it would not, and the judge denied
the defendant's motion to remove the juror. The court then recessed until the

146. See State v. Patterson, 324 S.C. 5, 18,482 S.E.2d 760,766 (1997), cert. denied,
118 S. Ct. 146 (1997).

147. State v. Torrence, 305 S.C. 45, 66, 406 S.E.2d 315, 327 (1991) (Toal, J.,
concurring).

148. See Patterson Record on Appeal at 2284.
149. The supreme court recognizes that unpreserved issues can be raised at a post-

conviction relief proceeding through an ineffective assistance of counsel claim. See supra note
108 and accompanying text. However, when considering a clear error objected to by trial
counsel, consideration of the issue on direct appeal furthers the ends ofjudicial economy and
conservation of state resources. See discussion infra Part VI.

150. 331 S.C. 118, 502 S.E.2d 92 (1998).

[Vol. SO: 1
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next morning. Immediately the next morning,' before any testimony was
taken, defense counsel moved to question the juror about her knowledge of
Fletch. The judge denied the motion.'52

On appeal, the defendant argued the trial court erred in denying his motion
to question thejuror. Citing an 1886 case,'53 the South Carolina Supreme Court
found the defendant's request "to ask additional questions of [the juror] was
untimely," and held that "[i]f dissatisfied with the trial judge's examination...
[the defendant] should have immediately moved for permission to make
additional inquiries of the juror."'54 Therefore, the court applied a procedural
bar.55

The finding of default in Ivey is questionable on a number of levels. First,
if the supreme court itself had to reach back one-hundred twelve years to find
the relevant rule, how could defense counsel have notice of a rule so
infrequently applied? Second, all the purposes underlying South Carolina's
procedural default doctrine were satisfied by defense counsel's actions: the
trial judge understood the nature of defense counsel's motion, had an
opportunity to rule, and actually ruled on defense counsel's motion. No one
would argue that defense counsel "sandbagged" the issue. The supreme court's
finding that the motion was untimely is unconvincing, given the lack of any
testimony between the initial questioning of the juror and the request for
additional questioning. The timing of the motion did not prejudice the
prosecution, nor did it disrupt the orderly administration of the trial. Under such
circumstances, what conceivable purpose-other than perhaps an aggressive
appellate policy of finding defaults whenever possible in capital cases-did
application of the procedural default rule serve? Is rationality a part of the
process?

C. State v. Whipple

In State v. Whipple'56 the solicitor's office gave 479 pages of discovery
materials to Whipple's counsel during jury selection, and defense counsel
moved to delay the start of the trial for twenty-four hours so that it could
review the materials.5 7 The trial court delayed ruling on the motion, so counsel
renewed the motion after jury selection. Counsel made this motion three
times. 5 The trial judge ultimately granted counsel slightly more than five
hours to review the materials, during which time counsel also had to prepare

151. Id. at 121,502 S.E.2d at 94.
152. Id.
153. State v. Nance, 25 S.C. 168, 171 (1886).
154. Ivey, 331 S.C. at 122, 502 S.E.2d at 94.
155. Id.
156. 324 S.C. 43,476 S.E.2d 683 (1996).
157. Id. at 50-51, 476 S.E.2d at 687.
158. Id. at 54,476 S.E.2d at 689 (Finney, C.J., dissenting).
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