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SOUTH CAROLINA LAW REVIEW

I. INTRODUCTION

Within living memory, most hospitals' were immune from tort liability
on the basis of charitable immunity. As this is written, however, hospitals find
themselves exposed to the expanding possibility of liability not only for their
"own" torts-torts committed by their own servants, breaching duties owed
directly by the hospital-but for the torts of others, including the malpractice
of independent contractor physicians committed on hospital premises. With
respect to such malpractice, hospitals seek to rely on the general rule that
principals' are not liable for the physical torts of independent contractors.3

In the hospital context, however, this traditional rule is crumbling before

1. "Hospital" is typically defined by statute in such terms as the following:
[A hospital is] a facility organized and administered to provide overnight medical or
surgical care or nursing care of illness, injury, or infirmity and may provide
obstetrical care, and in which all diagnoses, treatment, or care is administered by or
under the direction of persons currently licensed to practice medicine, surgery, or
osteopathy.

S.C. CODE ANN. § 44-7-130(12) (Law. Co-op. Supp. 1995).
Although this article speaks for the most part in terms of hospitals in the statutory sense,

its principles likely apply to other varieties of health-care providers. See Chase v. Independent
Practice Ass'n, 583 N.E.2d 251, 254 (Mass. App. Ct. 1991) ("Surprisingly little case law exists
on the liability of HMOs [or health maintenance organizations] for the negligence of their
participating physicians. That which does exist tends to suggest that the same principles of
liability that have been applied to hospitals will apply to HMOs.") (citations omitted); Boyd v.
Albert Einstein Medical Ctr., 547 A.2d 1229, 1234 (Pa. Super. Ct. 1988) (finding that policy
considerations of the hospital's changing role in society are "certainly applicable" to HMOs); see
also Dunn v. Praiss, 606 A.2d 862 (N.J. Super. Ct. App. Div. 1992) (analogizing an HMO case
to a hospital context); Hill v. St. Clare's Hosp., 490 N.E.2d 823 (N.Y. 1986) (stating that a
physician-owner of a medical clinic may be liable for the malpractice of a treating physician);
.William A. Chittenden, III, Malpractice Liability and Managed Health Care: History and
Prognosis, 26 TORT & INS. L.J. 451, 454 (1991).

2. According to the Restatement,
(1) Agency is the fiduciary relation which results from the manifestation of consent
by one person to another that the other shall act on his behalf and subject to his
control, and consentby the other so to act. (2) The one for whom action is to be taken
is the principal. (3) The one who is to act is the agent.

RESTATEMENT (SECOND) OF AGENCY § 1 (1957).
3. See Hale v. Sheikholeslam, 724 F.2d 1205, 1207-08 (5th Cir. 1984); Jeter v. Davis-

Fischer Sanitarium Co., 113 S.E. 29, 30 (Ga. Ct. App. 1922); Badeaux v. East Jefferson Gen.
Hosp., 364 So. 2d 1348, 1351 (La. Ct. App. 1978); Wilson v. Martin Memorial Hosp., 61
S.E.2d 102, 104 (N.C. 1950); Albain v. Flower Hosp., 553 N.E.2d 1038, 1043 (Ohio 1990);
Berarducciv. Rhode Island Hosp., 459 A.2d 963,964 (R.I. 1983); Young v. Morrisey, 285 S.C.
236, 242, 329 S.E.2d 426, 429 (1985) (nonhospital case); Conlin v. City Council of Charleston,
15 Rich. 201 (1868) (same); see also RESTATEMENT (SECOND) OF AGENCY § 250 (1957);
RESTATEMENT (SECOND) OF TORTS §§ 409-429 (1965); W. PAGE KEETON ET AL., PROSSER AND

KEETON ON THE LAW OF TORTS § 71, at 509 (5th ed. 1984); 41 AM. JUR. 2D Independent
Contractors § 29 (1995).

[Vol. 47:431
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HOSPITAL LIABILITY

enthusiastic applications of the doctrine of "apparent" or "ostensible" agency,
direct actions based on duties (including nondelegable duties) owed directly to
patients by hospitals, and even elastic interpretations of respondeat superior.
The large number of such cases and the wide variety of theories being
successfully employed against a hospital's traditional defenses make inescap-
able the conclusion that the courts are responding to an expanding public
expectation of the responsibility that hospitals should bear for the success of
medical treatment within their walls.

By its decisions in Shuler v. Tuomey Regional Medical Center4 and
Strickland v. Madden,5 the South Carolina Court of Appeals has added South
Carolina to those states that have expanded hospital exposure. Shuler and
Strickland announce acceptance of an apparent agency theory of hospital
liability, finding apparent agency where (1) a hospital as principal consciously
or impliedly represents another to be its agent, (2) there is reliance upon the
representation, and (3) there is a change in position to the relying party's
detriment.6 Further, in Strickland the Court of Appeals suggests that, if
presented with a proper case, it might apply the doctrine of "corporate
negligence,"7 based on a hospital's duty owed to patients of care in selecting
and in monitoring the competence of physicians using hospital facilities. 8

Compared to some opinions discussed in this article, Shuler and Strickland
are tentative in their recognition of hospital liability for independent contractor
malpractice, reflecting a relatively traditional balancing of interests, and, as
is discussed in Part V, a more traditional application of doctrine. The
fundamental issues involved are ones of public policy, and neither Shuler nor
Strickland purports to make a comprehensive review of applicable South
Carolina public policy. By contrast, shifting public policy strongly influences
opinions on the leading edge of hospital liability. This public policy shift in

4. 313 S.C. 225, 437 S.E.2d 128 (Ct. App. 1993).
5. __ S.C. _, 448 S.E.2d 581 (Ct. App. 1994). For commentary on this case, see Robin

Sloan Cromer, Case Comment, Court ConsidersLimitations on Recovery for EmotionalDistress,
Adoption of Doctrine of Corporate Negligence, 47 S.C. L. REv. 160 (1995).

6. Strickland, _ S.C. at _, 448 S.E.2d at 585; Shuler, 313 S.C. at 227, 437 S.E.2d at
129. On the apparent agency issue, Shuler and Strickland both affirmed summary judgment for
the hospital based on lack of reliance by the plaintiff. The requirements of reliance and causation
are discussed infra text accompanying note 92. For a criticism of Shuler's application of
traditional apparent agency analysis in the hospital context, see Houghland v. Grant, 891 P.2d
563, 569 (N.M. Ct. App. 1995).

7. That is, it might find liability based on negligent hiring or negligent supervision. See
Darling v. Charleston Community Memorial Hosp., 211 N.E.2d 253 (Ill. 1965), cert. denied,
383 U.S. 946 (1966); Thompson v. Nason Hosp., 591 A.2d 703 (Pa. 1991); Rodrigues v.
Miriam Hosp., 623 A.2d 456, 462 (R.I. 1993); see also infra notes 179-208 and accompanying
text.

8. Strickland, S.C. at _, 448 S.E.2d at 586 (citing Pedroza v. Bryant, 677 P.2d 166
(Wash. 1984)).

1996]
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certain other states makes apparent that, although it was once thought that the
public was benefitted indirectly by protecting care-giving hospitals from
liability, the perception of hospitals and medical care is changing. The
emerging view is that the care-giving aspect of hospitals entails significant
duties owed by hospitals to those within their care and that the public is
benefitted by enforcing these duties and, where injury occurs, by giving the
public access to the resources of hospitals (and their insurers). Put another
way, in such states hospitals are still performing a charity-like distributive
function, not as sanctuaries where medical care is made available but virtually
as insurers of the well-being of their patients.9 The critical public policy
questions to be decided in each state concern the duties owed by a hospital to
its patients, and to what extent those duties should be fault-based. The latter
question will be answered by the theory selected to enforce hospital duties to
patients.

This article reviews the national movement toward increased hospital
liability for independent-contractor malpractice, reviews in a general way the
major theories on which such liability is based, and draws several conclusions.
First, the movement reflects changing public perceptions, and concomitantly
changing judicial views of public policy, based largely on changes originating
within the health care system itself. Second, despite the variety of avenues
employed by courts in reaching hospital liability for the malpractice of
independent contractors, the element that unites the cases is this changed
public perception, viewing the hospital, not the individual physician, as the
person responsible for delivering reasonable health care. Finally, sufficient
tools exist to serve public policy in this developing area of the law without
torturing the law of agency.

II. THE EXPOSURE OF HOSPITALS TO TORT LIABILITY:
THE DEMISE OF CHARITABLE IMMUNITY

Throughout the country, charity hospitals and other charitable organiza-
tions were traditionally protected from liability by the doctrine of charitable
immunity,' 0 which rested on various fictional premises." Underlying these
fictions was a public policy favoring charity and charitable hospitals, reflecting
the view that by benefitting such public-purpose institutions, the public as a

9. Albain, 553 N.E.2d at 1046 ("This expansion of a hospital's duties... has progressed
in varying degrees... towards imposing strict liability upon hospitals.").

10. See Lindler v. Columbia Hosp., 98 S.C. 25, 81 S.E. 512 (1914).
11. One such fictional premise is the "trust fund theory" that donated funds are held in trust

in order to carry out the intent of the donor and, therefore, that charitable organizations should
not be required to divert donated funds to defending suits and paying judgments. Id.; see also
KEETON ET AL., supra note 3, § 133, at 1069-70.

[Vol. 47:431
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whole was benefitted. 12 Charity hospitals were accordingly granted the public
subsidy of immunity.

In 1957 the death knell of charitable immunity for hospitals was sounded
by the New York Court of Appeals in Bing v. Thunig.13 The reasoning of
Bing was based squarely on the perceived evolution of hospitals into business
enterprises upon which patients relied directly for treatment. 14 The Bing
opinion concluded that the rule of immunity for hospitals was antiquated and
"should be discarded." 5

In 1977 the South Carolina Supreme Court took a step in the direction of
Bing in Brown v. Anderson County Hospital Ass'n,"6 modifying the doctrine
of charitable immunity as applied to charitable hospitals, 7 and in 1981
completed the job in Fitzer v. Greater Greenville South Carolina YMCA, 8

abolishing altogether what the court referred to as "this archaic doctrine. " 19

12. See generally Jensen v. Maine Eye & Ear Infirmary, 78 A. 898 (Me. 1910); Schloendorff
v. Society of New York Hosp., 105 N.E. 92 (N.Y. 1914); Vermillion v. Women's College of
Due W., 104 S.C. 197, 88 S.E. 649 (1916).

13. 143 N.E.2d 3 (N.Y. 1957).
14. Id. at 8. According to recent statistics gathered by the American Hospital Association,

approximately 13.8 % of hospitals are for-profit. In addition, for-profit hospitals account for 9.2 %
of total patient days spent in the hospital, 9.8 % of admissions, and 11.5 % of available hospital
bed space. William J. Link, Nonprofit Hospital Mergers and the Exercise of Market Power, 38
J.L. & ECON. 437, 438 (1995). Estimates indicate also that if those nonprofit and public hospitals
actually managed by for-profit organizations are included in the statistics, for-profit controlled
hospitals total almost 20%. Michael Rustad & Thomas Koenig, Reconceptualizing Punitive
Damages in Medical Malpractice: Targeting Amoral Corporations, Not "Moral Monsters", 47
RUTGER L. REV. 975, 1083 n.263 (1995) (citing BRADFORD H. GRAY, THE PROFIT MoTrivE
AND PATIENT CARE: THE CHANGING ACCOUNTABILITY OF DocTORs AND HosPrrALs 16-17
(1991)).

15. Bing, 143 N.E.2d at 9. Although the court was undoubtedly giving proper recognitionto
changes in medical practice and societal attitudes, it is quite likely that the court was also
motivated by the increasing desire to find a "deeper pocket" from which to compensate those
injured by medical malpractice. See G. Keith Phoenix & Anne L. Schlueter, Hospital Liability
for the Acts of Independent Contractors: The Ostensible Agency Doctrine, 30 ST. LOUis U. L.J.
875, 877 n.18 (1986).

16. 268 S.C. 479, 234 S.E.2d 873 (1977).
17. In Brown the court held that a charitable hospital was liable if an injury occurred because

of the heedless and reckless disregard of a plaintiff's rights. Id. Although the plaintiff was
required to prove more than simple negligence, Brown's relaxed standard began to expose
charitable hospitals to liability. See also Hupman v. Erskine College, 281 S.C. 43, 46, 314
S.E.2d 314, 316 (1984) (Harwell, J., dissenting) (stating that "[d]uring the past decade, the
doctrine of charitable immunity has been gradually eroded in South Carolina") (citing S.C. CODE
ANN. § 44-7-50 (Law. Co-op. 1976) (regarding waiver of hospital immunity for employee's
tortious acts)); Jeffcoat v. Caine, 261 S.C. 75, 198 S.E.2d 258 (1973) (stating that there is no
charitable immunity for intentional torts).

18. 277 S.C. 1, 282 S.E.2d 230 (1981).
19. Id. at 4, 282 S.E.2d at 231. The General Assembly responded to Fitzer by enacting, over

the following several years, what can now be viewed as the statutory remnants of charitable
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In recent years a great deal has been written about the change in public
perception of hospitals to a view that, no matter how they are organized or
what they call themselves, they are not donative charities but profit-making
businesses, ever more so in today's climate of amalgamation in the health care
system.'m Perceived as large and growing businesses, hospitals have become
attractive litigation targets, probably more attractive than individual physicians
and evidently carrying higher-limit insurance policies than those of physi-
cians.21 Reference to the decided cases, however, indicates that the most
important driver in the shift in public perception has been hospitals' marketing
of themselves-using the tools of mainstream commerce-as full-service
healthcare providers.'

Hospitals must resort to such activity in order to maintain pace with
rapidly changing technologies, to remain in a position to provide the highest
levels of care, and to support their undeniable public service role. These
results, doubtless, are demanded by the public. Nevertheless the twin effects
of the commercialization of hospitals have been a loss of public sympathy and
an enhanced view of the hospital's duty to patients. Public expectations, raised
by the hospitals' own marketing, are being taken strongly into account by
courts in many states in assessing duties owed by hospitals to patients.

Although this sea change in public perception cuts across a comprehensive
range of issues relating to hospital liability to patients, among its most
controversial effects are those relating to hospital liability for the torts of
nonemployee, or independent contractor, physicians. "Independent contractor"
is the rubric applied by the Restatement of Agency both to true independent

immunity. The protection afforded by these remnants is spotty. Nevertheless, the South Carolina
Code subjects tort recovery against "charitable organizations" to a cap on damages. S.C. CODE
ANN. § 33-56-180 (Law. Co-op. Supp. 1995). Moreover, other provisions in the code protect,
under certain circumstances, members of governing boards of certain nonprofit organizations
from suit. See S.C. CoDE ANN. §§ 33-31-834, -202(b) (Law. Co-op. Supp. 1995).

20. See supra note 14 and accompanying text; see also Kenneth S. Abraham & Paul C.
Weiler, Enterprise Medical Liability and the Evolution of the American Health Care System, 108
HARV. L. REV. 381 (1994); H. Ward Classen, Hospital Liability for Independent Contractors:
Where Do We Go from Here?, 40 ARK. L. REv. 469 (1987); Arthur F. Southwick, Hospital
Liability: Two Theories Have Been Merged, 4 J. LEGAL MED. 1 (1983).

21. E.g., Diane M. Janulis & Alan D. Hornstein, Damned If You Do, Damned If You Don't:
Hospitals' Liability for Physicians' Malpractice, 64 NEB. L. REv. 689, 691 (1985); see also
supra note 15.

22. See, e.g., Jackson v. Power, 743 P.2d 1376, 1385 (Alaska 1987) (stating that the
enhanced duty of hospitals "is... consonant with the public perception of the hospital as a
multifaceted health care facility responsible for the quality of medical care and treatment
rendered, [and] ... is consistent with the commercialization of American medicine"); Sharsmith
v. Hill, 764 P.2d 667, 672 (Wyo. 1988) ("[Iospitals are 'corporate entities capable of acting
only through human beings whose services the hospital engages' and [from whom] hospitals
derive financial profit by holding 'themselves out to the public as offering and rendering quality
health care services.'") (quoting Hardy v. Brantley, 471 So. 2d 358, 371 (Miss. 1985)).

[Vol. 47:431
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contractors and to agents who are not servants.' The physical torts of
independent contractors are not imputed to principals, under the well-
established general rule?' By contrast, when an agent can be shown to be a
servant-an agent subject to the principal's right of physical control of the
details of the agency-the principal is liable for the agent's physical torts
committed within the scope of the agent's employment, under the familiar
doctrine of respondeat superior.'6

In the case of torts committed by independent contractor physicians, then,
the general rule apparently would insulate the hospital from liability. As will
be seen in Section m, the independent contractor rule is all but defunct with
respect to physicians who are employed directly by hospitals and are therefore
the hospitals' agents. The rule continues to have some viability, however, with
respect to "true," or non-agent, independent contractors. Hospitals strive to
take advantage of this remaining viability by engaging many high-risk
specialties such as radiology, pathology, anesthesiology, clinical laboratories
and, in particular, emergency room services27 from true independent
contractor physicians.2 The relevant hospital-physician contracts commonly
describe the physician's relationship to the hospital as that of independent
contractor.29 By the terms of these contracts, the independent contractor
physician does not receive a salary from the hospital, and the hospital has no
right of control over the physician in providing professional services.3" The

23. An independent contractor is a person who contracts with another to do
something for him but who is not controlled by the other nor subject to the
other's right to control with respect to his physical conduct in the
performance of the undertaking. He may or may not be an agent.

RESTATEMENT (SECOND) OF AGENCY § 2(3) (1957); see generally RESTATEMENT (SECOND) OF
TORTS §§ 409-429 (1965). However, by definition, an independent contractor is never a servant.
This is due to a number of factors, the one most emphasized being the principal's right of control
over the agent's physical performance of his duties. See RESTATEMENT (SECOND) OF AGENCY
§ 220 (1957); see also infra note 43, discussing the test for servant status.

24. See supra note 3 and accompanying text.
25. "A servant is an agent employed by a master to perform service in his affairs whose

physical conduct in the performance of the service is controlled or is subject to the right to
control by the master." RESTATEMENT (SECOND) OF AGENCY § 2(2) (1957).

The word "servant" is thus used to distinguish a group of persons for whose
physical conduct the master is responsible to third persons.... IThe term
"independent contractor" is used to indicate all persons for whose conduct, aside from
their use of words, the employer is not responsible except in the performance of non-
delegable duties.

Id. § 2 cmt. b.
26. "A master is subject to liability for the torts of his servants committed while acting in the

scope of their employment." Id. § 219; see also id. §§ 220-249.
27. Classen, supra note 20, at 471 n.7.
28. Southwick, supra note 20, at 9-10.
29. Id. at9.
30. Id. These characterizations in employment contracts are often ineffective. See infra notes

7
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focus of this article is on such "true," nonagent, independent contractor
physicians.

The broadening view of hospital responsibility to patients, however,
manifests itself in a number of doctrines skirting the independent contractor
rule. The South Carolina Court of Appeals' decisions in Strickland and Shuler
touch upon two such doctrines: direct liability and apparent agency. These and
other vicarious and direct theories of hospital liability for independent
contractor malpractice are reviewed in the sections that follow.

I. VICARIOUS LIABILITY

No longer shielded by charitable immunity, hospitals are liable for the
torts of servants agents under various theories of vicarious liability. The most
familiar and best developed such theory is respondeat superior,31 against
which hospitals employ the defense of the independent contractor rule.

A. Actual Agency: Respondeat Superior

Since the demise of charitable immunity, all hospitals, like other
businesses, are subject to imputed liability for the negligence of hospital
employees 2 through the doctrine of respondeat superior.33 This doctrine is
the traditional method of imputing liability to employers for employees' torts;
perhaps for this reason, the doctrine is often used by plaintiffs in the hospital
context. For reasons that will appear below, however, respondeat superior is
problematic in the hospital context.

Respondeat superior is agency-based strict liability. 4 No fault of the
principal need be shown to hold the principal liable for the servant's physical
torts.'5 To establish this derivative liability, however, the plaintiff must carry
a substantial burden of proof in satisfying the technical requirements of
respondeat superior. In the hospital context, the plaintiff must first prove

67-72 and accompanying text.
31. Albain v. Flower Hosp., 553 N.E.2d 1038, 1042-43 (Ohio 1990).
32. For present purposes, "employee" is not distinguishablefrom "servant" and the terms will

be used interchangeably. See RESTATEMENT (SECOND) OF AGENCY § 220 (1957); see also id. § 2
cmt. d ("The word 'employee' is commonly used in current statutes to indicate the type of person
herein described as servant."); id. § 220 cmt. g ("In general, [employee] is synonymous with
servant.").

33. See KEETON ET AL., supra note 3, § 70, at 501; Southwick, supra note 20, at 1-8.
34. See, e.g., Classen, supra note 20, at 472.
35. "The point is that a causative element of the tort does not create the liability [in the

principal]; it is only the relation of master and servant which creates the liability. The basis of
liability is not any tort rule, but simply the relation of master and servant." HAROLD G.
REUSCHLEIN & WILLIAM A. GREGORY, THE LAW OF AGENCY AND PARTNERSHIP § 26, at 69
(2d ed. 1990).

[Vol. 47:431
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HOSPITAL LIABILrrY

malpractice against the physician.3 6 Second, the plaintiff must prove that the
physician is the hospital's agent37 and, third, not only the hospital's agent,
but its servant.38 Finally, the plaintiff must show that the tort occurred within
the scope of the agency.39 Once these technical requirements of respondeat
superior are met, the agent's negligence is imputed to the principal, without
regard to fault on the principal's part.'

By contrast, as already discussed, principals are not liable under
respondeat superior for the physical torts of independent contractors.41 As a
practical matter, principals such as hospitals do not want to be and should not
be liable for the torts of true independent contractors, who by definition
operate their own businesses, the technical aspects of which are beyond the
control or right of control of the principal and may well be beyond the
principal's understanding.42

To aid in the analysis of whether an agent is a servant, as opposed to an
independent contractor, courts take into account various factors, a list of which
is found in the Restatement of Agency.43 Of these, the right to physical

36. A medical malpractice action is essentially a tort action in negligence unless the patient
is relying on a specific warranty of the physician. See Mayhue v. Sparkman, 653 N.E.2d 1384
(Ind. 1995); Sciacca v. Polizzi, 403 So. 2d 728 (La. 1981); KEETON ET AL., supra note 3, § 32,
at 185-89.

37. In order for agency to exist, therefore, one person (the "principal") must
intend that another ("the agent") act on his behalf, the agent must intend
to accept the authority of the principal and act on it, and the intention of
each must be manifest either in words or conduct between them.

23 S.C. JuR. Agency § 2 (1994).
38. Albain, 553 N.E.2d at 1043. A servant is an agent over the performance of whose duties

the principal has the right to a high degree of physical control. RESTATEMENT (SECOND) OF

AGENCY § 220 (1957).
39. See Emory Univ. v. Lee, 104 S.E.2d 234 (Ga. Ct. App. 1958); Waynick v. Reardon, 72

S.E.2d 4 (N.C. 1952); RESTATEMENT (SECOND) OF AGENCY § 219(1) (1957) ("A master is
subject to liability for the torts of his servants committed while acting in the scope of their
employment."); see also id. § 2(2); id. § 228 cmt. b ("Proof that the actor was in the general
employment of the master does not of itself create an inference that a given act done by him was
within the scope of employment.").

40. Claire G. Combs, Hospital Vicarious Liability for the Negligence of Independent
Contractors and Staff Physicians: Criticisms of Ostensible Agency Doctrine in Ohio, 56 U. CIN.
L. REv. 711 n.2 (1987).

41. See supra note 3 and accompanying text.
42. In the words of one commentator, "Since the basis of the respondeat superior theory is

the employer's right to control the means and methods of the employee's work, it follows
logically that the employer is not liable vicariously for the tort or the negligence of an indepen-
dent contractor." Southwick, supra note 20, at 4.

43. Among the factors to be considered to determine whether one is a servant or an
independent contractor are the following:

(a) the extent of control which, by the agreement, the master may exercise over the
details of the work;

19961
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HosPITAL LIABILITY

carries with it a strong element of liability without fault. It is for this reason,
perhaps, that direct liability is sometimes described in terms of nondelegable
duty, as is discussed below. In any event, the foregoing analysis illustrates
clearly the changing public image of the hospital and the increasing burden of
duty applied by the courts in response thereto. One is tempted to conclude that
the real source of the hospital's duties is that public policy, expressed through
accrediting and other governing regulations, puts the responsibility and
therefore the duty on the hospitals, as suggested in Jackson v. Power.2

In the general run of cases, liability based on negligent selection or
supervision is not treated as imputed liability for physician malpractice,201

although damages for breach of the duty might be measured similarly. They
are theories of fault-based, direct negligence,2 recognizing an independent
duty, owed directly by the hospital to patients, to scrutinize the qualifications
of its physicians with an acceptable level of care.2 3 They require the
plaintiff to prove negligence on the part of the hospital in the selecting or
supervising process.' Particularly where the hospital's alleged negligence
is not active, but constitutes a failure to act, foreseeability of the harm that
resulted is required.'s The hospital's negligence must also be causally

superior only in an employer/employee context, unless one of the well established exceptions to
that rule exists." Id. The court did identify two cases and one article promoting the doctrine. Id.
(citing Aldan v. Providence Hosp., 382 F.2d 163, 166 (D.C. Cir. 1967); Adamski, 579 P.2d at
977 & n.5; Southwick, supra note 20, at 3-5).

200. Id. at 1384-85.
201. See Albain, 553 N.E.2d at 1046 ("A physician's negligencedoes not automatically mean

that the hospital is liable, and does not raise a presumption that the hospital was negligent in
granting the physician staff privileges."). In addition to showing that the hospital was negligent
in its selection, the plaintiff must show that the conduct of the one selected was the proximate
cause of the plaintiff's injury. Cf. Greening, 393 N.W.2d at 58.

202. Corleto, 350 A.2d at 536-37. According to the Restatement of Agency, the finding must
rest upon a finding that the employer has acted unreasonably:

One who employs another to act for him is not liable under the rule stated in this
Section merely because the one employed is incompetent, vicious, or careless. If
liability results it is because, under the circumstances, the employer has not taken the
care which a prudent man would take in selecting the person for the business in hand.

RESTATEMENT (SECOND) OF AGENCY § 213 cmt. d (1957).
203. Washington, for example, has recognized what its courts describe as a nondelegableduty

of hospitals to patients to "exercise reasonable care to ensure that only competent physicians are
selected as members of the hospital staff." Alexander v. Gonser, 711 P.2d 347, 351 (Wash. Ct.
App. 1986).

204. Corleto, 350 A.2d at 536-37; see Abraham & Weiler, supra note 20, at 391. In Johnson,
for example, the court cast the hospital's duty in terms of foreseeability of harm to patients. The
burden of proof of foreseeability rested with the plaintiff. The hospital was not strictly liable or
held to absolute knowledge of the physician's background; it could have defended itself by
showing a reasonable level of care. See Johnson, 301 N.W.2d at 156.

205. Corleto, 350 A.2d at 538 (citing Fiorentino v. Wenger, 227 N.E.2d 296, 299 (N.Y.
1967)); see Johnson, 301 N.W.2d at 164.
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related to the plaintiff's injury. 2 6 In Douglas v. Freeman,2 7 the patient
was treated by an unlicensed dentist without the assistance of a dental assistant
or supervision by a licensed dentist. The court, focusing on the lack of
proximate cause, stated, "Despite this evidence of negligence, however, the
record is devoid of any testimony establishing that [the dental clinic's]
negligence proximately caused Douglas' injury .... The evidence does not
establish that the absence of a dental assistant, a supervising dentist, or a
licensed dentist caused Douglas' injury. "208

That the duty in such cases is increasingly placed upon the hospital
reflects the courts' growing view that the public looks to the hospital for
treatment and that it is the hospital's responsibility to provide it.201 In
Johnson, for example, the court cast the hospital's duty in terms of foresee-
ability of harm to patients, reflecting the court's view that the hospital is not
an arena for physicians to practice, but an institution that itself admits patients
for treatment for which it has the responsibility.

B. Direct Liability Nominally Based on Nondelegable Duty

Corporate negligence is sometimes described in terms of nondelegable
duties.210 Unfortunately, insufficient discipline is exercised by courts and
commentators in the use of this term. The term nondelegable duty has
traditionally been used to describe a form of vicarious liability,211 liability
on the part of the delegating party regardless of any fault on its part.212 In
recent hospital cases, however, the term is used much more loosely to apply
to cases in which hospitals are held liable only when they can be shown to
have been negligent, and when their negligence can be shown to have had a
causal relationship to the plaintiff's injury. In Douglas v. Freeman,2 a for

206. Albain, 553 N.E.2d at 1051 ("[lIt must further be shown that such breach was the
proximate cause of the patient's injury before the hospital will be held vicariously liable
therefor.").

207. 787 P.2d 76 (Wash. Ct. App. 1990).
208. Id. at 80-81.
209. See, e.g., Sharsmith, 764 P.2d at 673 (noting that "the preservation of quality health care

for Wyoming citizens was an important public policy") (citations omitted).
210. See David H. Rutchik, Note, The Emerging Trend of CorporateLiability: Courts' Uneven

Treatment of Hospital Standards Leaves Hospitals Uncertain and Exposed, 47 VAND. L. REV.
535, 540-46 an. 33, 38, 87 (1994).

211. See Ft. LowelI-NSS Ltd. Partnership v. Kelly, 800 P.2d 962, 967 n.2 (Ariz. Ct. App.
1989) (en banc).

212. KEETON ET AL., supra note 3, § 71, at 511. When the court finds a nondelegable duty,
it will hold the employer liable for the independent contractor's negligence even though the
employer exercised reasonable care. See, e.g., HARPER ET AL., supra note 109, § 26.11, at 83-
88; Classen, supra note 20, at 475.

213. 787 P.2d 76 (Wash. Ct. App. 1990).
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example, the Court of Appeals of Washington began with the observation,
"Under the doctrine of corporate negligence, a hospital owes a nondelegable
duty directly to the patient to 'exercise reasonable care to ensure that only
competent physicians are selected as members of the hospital staff.''214 The
court went on to observe that there was ample evidence of the defendant
clinic's negligence in permitting a nonlicensed dentist to perform extrac-
tions." 5 Overturning a jury verdict for the plaintiff, however, the Court of
Appeals absolved the clinic from liability because of a lack of adequate causal
connection between the clinic's negligence and the patient's injury.216 The
court distinguished Harbeson v. Parke-Davis, Inc.,'7 where the "plaintiffs
clearly established that but for the defendant's negligence" the harm to the
patient would not have occurred. In contrast, the Douglas plaintiff "established
cause only with respect to [the physician's] alleged negligence. None of
[plaintiff's] witnesses testified that the alleged negligence of [the clinic] caused
the... injury."28 This sort of analysis falls far short of liability regardless
of the fault of the delegator.

Similarly, Thompson v. Nason Hospital 9 describes four categories of
nondelegable duties for breach of which a hospital' can be found liable
"independently of the negligence of its employees or ostensible agents.""
But Thompson goes on to require plaintiffs to show that the hospital itself
breached a duty and that the hospital knew or should have known of the
negligent acts.m The Pennsylvania Superior Court, in construing Thompson,
concluded that "a hospital's corporate negligence will be measured against
what a reasonable hospital under similar circumstances should have done....
Thompson does not propound a theory of strict liability .... Though broadly
defined, Thompson liability is still fault based."'

214. Id. at79 (quoting Alexander v. Gonser, 711 P.2d 347, 351 (Wash. Ct. App. 1986) and
citing Pedroza v. Bryant, 677 P.2d 166 (Wash. 1984)).

215. Id. at 80.
216. Id. at 81.
217. 656 P.2d 483 (Wash. 1983).
218. Douglas, 787 P.2d at 80.
219. 591 A.2d 703 (Pa. 1991).
220. Although Thompson speaks in terms of "hospitals," the holding has been applied to the

extent appropriate to an HMO using no facilities or equipment, and therefore not "over-
see[ing]... patient care." See, e.g., McClellan v. Health Maintenance Organization, 604 A.2d
1053, 1059 (Pa. Super. Ct. 1992). The duties of selection and retention of competent physicians
and adopting and enforcing appropriate rules and policies have been extended to HMOs. See id.;
see also supra note 1.

221. Thompson, 591 A.2d at 707.
222. Id. at 708.
223. Edwards v. Brandywine Hosp., 652 A.2d 1382, 1387 (Pa. Super. Ct. 1995).
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The United States District Court for the Eastern District of Pennsylvania,
granting summary judgement for the hospital in Engel v. Minissale,m4

quoted Thompson for the proposition that in a corporate negligence action "a
plaintiff must 'show that the hospital had actual or constructive knowledge of
the defect or procedures which created the harm and that the hospital's
negligence must have been a substantial factor in bringing about the
harm.'"' In its discussion of the duties recognized by Thompson, the court
did not describe them as nondelegable. 6

Again, in Mason v. Labig, an unpublished Ohio Court of Appeals
opinion, 7 the court, observing that "[s]ound public policy considerations
require that the full service hospital be held accountable for emergency room
malpractice,"' concluded, "We agree with the Alaska Supreme Court's
recent decision [in Jackson v. Power] wherein it held [that] a general acute
care hospital's duty to provide physicians for emergency room case was non-
delegable."' 9 In its discussion of the breach for which hospital liability was
sought, however, the court determined that the hospital deviated from
acceptable standards in not ensuring that an appropriate consultant was
available to the emergency room. In other words, the hospital had itself been
negligent in performing a duty that it owed directly. This is direct liability, not
vicarious liability for the tort of another regardless of the delegator's fault.

The conclusion is difficult to escape that courts such as those that decided
Mason and Thompson are not using "nondelegable" in the traditional sense,
but in the sense that hospitals cannot, by delegating patient care to independent
contractors, escape liability for their own negligence in performing directly
owed duties. As illustrated by the cases above, this approach requires the
plaintiff to prove the hospital's duty and breach, and that the hospital's
negligence was the proximate cause of the plaintiff's injuries.2uo That the
term "nondelegable" is used at all, however, reflects the trend of public
reliance on the hospital itself as the care provider and therefore as the

224. No. CIV. A. 90-4400, 1995 WL 478506 (E.D. Pa. Aug. 10, 1995).
225. Id. at *2.
226. Id. at *1.
227. 1989 WL 72234 (Ohio Ct. App. June 29, 1989).
228. Id. at *12.
229. Id. (citing Jackson v. Power, 743 P.2d 1376 (Alaska 1987)).
230. Whether the duties discussed in this section are nondelegable in the traditional sense

would come into focus in cases where the hospital delegated the duty in question to an
independent body, such as a physician committee, then defended on the basis of the independent
contractor rule. In Albain the Ohio Supreme Court observed: "The hospital may delegate this
duty [to grant and continue staff privileges] to a staff physician committee, but it cannot escape
its duty of due care in the process of granting and continuing staff privileges by doing so." Albain
v. Flower Hosp., 553 N.E.2d 1038, 1045 (Ohio 1990). This statement can be read to refer to
traditional nondelegable duty, or to charge the hospital with supervision of the staff committee's
work.
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responsible party, 1 driving perceived public policy toward enhanced
hospital responsibility for the fate of patients.

V. SHULER AND STRICKLAND

Two recent decisions illustrate that South Carolina courts have not been
unaffected by the general trend toward expansion of hospital liability for the
torts of independent contractor physicians committed on hospital premises.
Shuler v. Tuomey Regional Medical Center, 2 the earlier of the two South
Carolina cases recognizing apparent agency, addresses three points of appeal
but is able to deal with them in five paragraphs. Nondelegable duty, argued
at trial, was not preserved for appeal. Actual agency, raised on appeal, was
supported by "no evidence" in the trial record.z3 Shuler treats apparent
agency as the real issue; the doctrine was familiar in South Carolina in
nonhospital contexts." The court read established precedent as mandating
a three-part test: "To establish an apparent agency. . . [the plaintiff] must
prove: (1) that the purported principal consciously or impliedly represented
another to be his agent; (2) that there was a reliance upon the representation;
and (3) that there was a change of position to the relying party's detri-
ment."23s The court found nothing in the trial record to evidence reliance by
the plaintiff on any manifestation by the defendant?" and sustained summary
judgment. This is a relatively rigorous application of apparent agency in the
hospital context. It is consistent with the reasoning in similar Georgia
cases.

237

Shuler was followed in Strickland, a case that stimulated a rather more
formal opinion. In Strickland the plaintiff agreed that the physician in question
was an independent contractor 38 and sought to hold the hospital liabile on
the basis of apparent authority. Citing the Shuler test, the court declined to
consider whether a fact question had been raised as to the hospital's represen-
tation, because in any event there was "no evidence to support the remaining

231. See, e.g., Pedroza, 677 P.2d 166.
232. 313 S.C. 225, 437 S.E.2d 128 (Ct. App. 1993).
233. Id. at 228, 437 S.E.2d at 130.
234. Graves v. Serbin Farms, Inc., 306 S.C. 60, 409 S.E.2d 769 (1991); Watkins v. Mobile

Oil Corp., 291 S.C. 62, 352 S.E.2d 284 (Ct. App. 1986).
235, Shuler, 313 S.C. at 227, 437 S.E.2d at 129 (citation omitted).
236. Id., 437 S.E.2d at 129 ("'Apparent authority may serve as a basis of liability for a

principal only when the principal manifests... that the agent has certain authority and the third
party reasonably relies on that manifestation.'") (quoting Vereen v. Liberty Life Ins. Co., 306
S.C. 423, 412 S.E.2d 425 (Ct. App. 1991)).

237. E.g., Brown v. Coastal Emergency Servs., 354 S.E.2d 632, 636-37 (Ga. Ct. App.), aff'd
sub nom. Richland County Hosp. Auth. v. Brown, 361 S.E.2d 164 (Ga. 1987).

238. Strickland v. Madden, _ S.C. _, _, 448 S.E.2d 581, 585 (Ct. App. 1994).
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elements of reliance and change of position" by the plaintiff. 9 In particular,
the court observed that the plaintiff "makes no claim she changed her position
to her detriment based upon her reliance upon the hospital's alleged represen-
tation."' Again, the South Carolina Court of Appeals applied the estoppel
theory with some rigor, in this case in terms consistent with section 267.

The Strickland plaintiffs preserved the direct liability issue by appealing
the trial court's grant of summary judgment with respect to the hospital's
failure to withdraw the allegedly negligent physician's staff privileges."4 The
court observed that negligence "becomes actionable only when it violates some
specific legal duty owed to the plaintiff" 2 and did not further address
whether such a duty might exist in South Carolina. The court recognized the
adoption of such duties in other jurisdictions, however, based on the "public's
perception of and reliance on [the] hospital as [a] multi-faceted health care
facility, as well as [the] hospital's superior position to monitor and control
physician performance."243 The court observed further that, were it to
recognize such duties, their "application would.., require a standard of care
to be established, for example, pursuant to national hospital accreditation
requirements or the hospital's own bylaws." 2 " While Strickland does not
enter into considerations of public policy beyond its passing reference to
"public perception," the opinion strongly suggests that South Carolina courts
will not remain immune to the changing tide of public perception and attendant
public policy, doctrinal difficulties notwithstanding."4

239. Id.
240. Id. at _, 448 S.E.2d at 586.
241. Id.
242. Id.
243. Strickland, - S.C. at__, 448 S.E.2d at 586 (citing Pedroza v. Bryant, 677 P.2d 166

(Wash. 1984)).
244. Id. (citing Pedroza, 677 P.2d 166).
245. Although beyond the scope of this article, any comprehensive review of applicable South

Carolina public policy should include a review of the extensive body of statutory law governing
hospitals in South Carolina to determine the extent to which these laws contain expressions of
public policy. See Jackson v. Power, 743 P.2d 1376, 1384-85 (Alaska 1987) (employing such
a methodology and stating that Alaska's "regulatory scheme and the purpose underlying it along
with the statutory definition of a hospital, manifests the legislature's recognition that it is the
hospital as an institution which bears ultimate responsibility for complying with the mandates of
the law"); see also S.C. CODE ANN. §§ 44-7-110 to -370 (Law. Co-op. 1976 & Supp. 1995).
Similarly, any effort to define a new standard of care should consider whether, in light of public
policy, all hospitals should be treated alike, or should be subject to varying legal regimes
depending upon the nature of the hospital (i.e., profit versus nonprofit, private versus public,
private nonprofit community versus private nonprofit religious, etc.).
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VI. CONCLUSION

The eagerness of many courts to find hospital liability for the malpractice
of independent contractor physicians illustrates the larger phenomenon of the
courts' supportive reaction to the changing public perception of hospitals. This
perception has changed in two ways: First, the hospital has lost its perch as
an institution functioning in the public interest and therefore deserving of
support in the form of insulation from liability. Second, the hospital itself has
come to be perceived as the provider of medical services. According to this
view, patients come to the hospital to be cured, and the doctors who practice
there are the hospital's instrumentalities, regardless of the nature of the private
arrangements between the hospital and the physician. Whether or not this
perception is accurate seemingly matters little when weighed against the
momentum of changing public perception and attendant public policy. Both of
these changes in public perception can be ascribed in large part, in the view
of the authors, to the health service industry's re-invention of the hospital as
the center for comprehensive health care delivery. This re-invention of the
image of the hospital has, in turn, generated an increased need for resources,
thus stimulating hospitals to market themselves, using the tools of mainstream
commerce, as comprehensive health care delivery centers.

The essence of the change in public policy is this: Whereas the basis of
hospital liability analysis was once that protecting the hospital benefitted the
public as a whole, the focus is shifting to the expectations of the public and the
individual patient, who is to be protected at the hospital's expense. This new
public policy assigns to the hospital a distributive role bordering on strict
liability. In the common law system, of course, the courts' perception of
public policy is made state by state. It is therefore for the courts of each state
to determine whether the perceptions of public policy in their state require
hospitals to be cast in this new role.

If these various strands of authority are indeed destined to be woven into
the fabric of strict liability of hospitals for medical care of patients, based upon
medical results for which the hospital is found liable on the basis of public
policy, one wonders why the hospital's liability is beginning to exceed so
substantially that of the physicians who perform the medical procedures.
Physicians, after all, are not guarantors or insurers of the results of their own
procedures.246 Physicians are held to an established standard of care, and are
liable only when they have failed to attain that standard and the failure is the
proximate cause of the injury.' Is the hospital's responsibility so great, and

246. Starnes v. Taylor, 158 S.E.2d 339, 343 (N.C. 1968) (cited in Banks v. Medical Univ.
of S.C., _ S.C. _, __, 444 S.E.2d 519, 521 (1994) ("South Carolina has followed the
established tenet that a physician is not an insurer or guarantor of a beneficial result.")).

247. Id. (citing Hunt v. Bradshaw, 88 S.E.2d 762 (N.C. 1955)).
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the public policy in favor of enforcing this responsibility so irresistible, that
as a principled matter the hospital's exposure to liability should not similarly
be framed? In some states, it appears, the hospitals-and their insurance
companies-have been driven outside the pale.
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