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the panel and Executive Committee recommend dismissal of a
complaint. If the Attorney General’s office files no exceptions,
the dismissal becomes effective within sixty days after certifica-
tion of the record, unless the court notifies the Board that it
intends to take further action.!®®

The supreme court may, in its discretion, order a hearing
before issuing its final order.*®® Although the Board’s recommen-
dations are merely advisory, they carry great weight. The court
reserves the right to make independent findings of fact'*® and to
impose whatever sanction the majority of the justices determines
to be appropriate.’** An examination of the published discipli-
nary cases through June 30, 1984, indicates that the court re-
jected the Board’s recommendation in forty-nine cases and ac-
cepted the Board’s recommendation in eighty-nine cases. In
other words, the court rejected the Board’s recommendation in
approximately thirty-five percent of the cases in which the opin-
ion reports the Board’s action. In thirty-nine of these cases, the
court imposed a more severe sanction than the Board recom-
mended. In the remaining ten, the court imposed a less severe
sanction than the Board recommended. In eleven of the forty-
nine cases, however, the court imposed the same penalty that
was recommended by the hearing panel. Therefore, the Court
imposed a sanction different from that recommended by both
the Board and the hearing panel in thirty-eight cases. Regard-
less of the figures used, it is clear that the court has exercised its
discretion to impose a sanction different from that recom-
mended by the Board and hearing panel in a significant number
of cases and that it has imposed a more severe sanction in far
more cases than it has imposed a less severe sanction.

138, Id. § 14B. As it was worded when originally issued in 1958, the Rule on Disci-
plinary Procedure stated that, if a panel recommended dismissal, the proceeding ended.
In 1975 the Rule was amended to require review of dismissal orders by the full Board,
but supreme court review was not required. Automatic review of dismissals by the su-
preme court was added as part of the 1978 amendments to the Rule.

139. Id. § 17.

140. See In re Belser, 277 S.C. 250, 287 S.E.2d 139 (1982); In re Brooks, 274 S.C.
601, 267 S.E.2d 74 (1980); In re Friday, 263 S.C. 156, 208 S.E.2d 535 (1974).

141, See, e.g., In re Pride, 276 S.C. 363, 278 S.E.2d 774 (1981) (respondent has the
burden of showing why the Executive Committee’s recommended sanction should not be
followed); In re Smith, 255 S.C. 347, 179 S.E.2d 385 (1971); Burns v. Clayton, 237 S.C.
316, 117 S.E.2d 300 (1960).

https://scholarcommons.sc.edu/sclr/vol36/iss3/3

28



H%gg/]orth: Disciplinary ACtEB’féEﬂ:H}%iﬁk}%%a{?&ﬂg Supreme Court and é}geY

3. Imposition of Sanctions

The Rule on Disciplinary Procedure authorizes five types of
sanctions: permanent disbarment, indefinite suspension, tempo-
rary suspension for a fixed term not to exceed two years, public
reprimand, and private reprimand.*** With the exception of a
private reprimand, which is administered by the Board of Com-
missioners on Grievances and Discipline, the sanctions are pub-
lished in an opinion issued by the supreme court. Costs of the
disciplinary proceeding can be assessed against the respon-
dent.'*® The order imposing the disciplinary sanction may also
require the respondent to disgorge any fee when the retention of
the fee would be “unconscionable, inequitable, or inconsistent
with the findings of misconduct.”*** Moreover, in cases involving
sanctions imposed because of incompetence, the order may re-
quire appropriate remedial action, presumably including addi-
tional law school coursework.1®

In addition to the above sanctions, the supreme court will
automatically temporarily suspend a lawyer convicted of a seri-
ous crime until the conviction is reversed or the lawyer receives
one of the above sanctions after a hearing before a panel and
review by the court.'® The court may also temporarily suspend
or place on probation any lawyer upon a showing “that the at-
torney appears to be causing great public harm by misappropri-
ating funds for his own use, or otherwise.”'*’ Finally, the court
may order the transfer to disability inactive status of any lawyer
suffering from serious emotional and physical problems, which

142. S.C. Sup. Cr. R. Disc. P. § 7A (Supp. 1984). The authorization for temporary
suspension was added by an amendment approved October 17, 1984. See Davis Advance
Sheets No. 51, October 27, 1984.

143. Id. § 17.

144. Id. § 7A. Disgorgement does not affect the client’s right to pursue any civil
remedy against the respondent nor does it immunize the respondent against criminal
sanctions. Id. The disgorgement provision was added to the Rule on Disciplinary Proce-
dure in October 1983. Prior to that time, the supreme court had on several occasions
ordered repayment of fees in excessive fee and neglect cases. See, e.g., In re Burgess, 275
S.C. 315, 270 S.E.2d 436 (1980) (excessive fee); In re Treacy, 277 S.C. 514, 290 S.E.2d 240
(1982) (neglect).

145. S.C. Sup. Cr. R. Disc. P. § TA (Supp. 1984). None of the published disciplinary
decisions indicate that this provision has ever been invoked.

146. Id. § 6.

147. Id. § TB.
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order has the same effect as an order of temporary suspension.’*8
Although orders in these cases are public,**® they are not pub-
lished in the South Carolina Reports or the Southeastern
Reporter,15°

a. Consent Sanctions and Resignations

Special rules govern sanctions imposed with the consent of
the respondent and resignations by lawyers being investigated
by the Board for ethical improprieties. The Supreme Court Rule
on Disciplinary Procedure contains two sections regulating con-
sent sanctions. The first section allows a respondent to consent
to disbarment by filing an affidavit with the Board admitting the
material facts and stating that the consent is “freely and volun-
tarily rendered.”*®* The court publishes the fact that the respon-
dent has consented to disbarment in an order, but the contents
of the affidavit and the underlying facts are kept confidential.’®*

A respondent may, at any time after service of the com-
plaint, tender a conditional admission to one or more of the
charges contained in the complaint and indicate a sanction
which the respondent is willing to accept.’®® This consent is sub-
mitted to the Executive Committee for its recommendation and
is then reviewed by the supreme court.’®* If the supreme court
accepts the consent, it is published as part of the court’s final
order.’®® On the other hand, if the court rejects the consent, the

148. Id. § 19.

149. Id. §§ 6A, 7B, 19D. The Rule was changed in October 1982 to make temporary
suspension orders public.

160, These orders are published in the Supreme Court slip opinions, however. A
notice of the suspension is also sent to The Transcript and to the clerk of court in any
county in which the respondent maintained an office. A certified copy is also sent to the
chief circuit judge in each district. S.C. Sup. Ct. R. Disc. P. § 31 (Supp. 1984).

1561, Id. § 27A.

152, Id, § 27C. See In re Alexander, 278 S.C. 281, 294 S.E.2d 784 (1982). Through
June 1984, disbarment by consent, which was authorized as part of the 1978 amend-
ments to the Rule on Disciplinary Procedure, had been approved in four cases.

163. S.C. Supr. Ct. R. Disc. P, § 28 (Supp. 1984). See In re Gamble, 278 S.C. 651, 300
S.E.2d 737 (1983) (consent to public reprimand).

154, S.C. Sup. Cr. R. Disc. P. § 28 (Supp. 1984).

165, There is no provision in § 28 of the Rule on Disciplinary Procedure similar to §
27C, which regulates disbarment by consent, requiring confidentiality of the underlying
facts. Presumably the court will disclose the underlying facts in its order. See In re Gam-
ble, 278 S.C. 651, 300 S.E.2d 737 (1983).

https://scholarcommons.sc.edu/sclr/vol36/iss3/3
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case proceeds as if the conditional admission had never been
made.'®

Resignations during pending disciplinary proceedings are
not specifically covered by the Rule on Disciplinary Proce-
dure.’®” The court has on several occasions refused to accept a
tendered resignation and has indicated this fact in the disbar-
ment order.'®® Until recently, however, it was quite difficult to
determine the cases in which the court had accepted a resigna-
tion when disciplinary proceedings were pending. The only dif-
ferentiation in a published opinion between this type of resigna-
tion and a voluntary resignation was the designation of the
resignation as “irrevocable.”**® Presumably, the court did not in-
clude this term in voluntary resignation orders because a lawyer
who voluntarily resigns is eligible for readmission to the bar by
complying with the reinstatement requirements in the Rule on
Disciplinary Procedure.®®

In April 1984, the supreme court informed the Board of
Commissioners on Grievances and Discipline that it will include
the following language in all cases in which resignations of attor-
neys with pending disciplinary proceedings are accepted: “The
Respondent is before the Court pursuant to a complaint con-
cerning violation of the Disciplinary Rules. The Respondent has
admitted ethical infractions and has submitted his resignation,
conditioned upon never reapplying for admission. The Court
considers it would be in the best interest of justice to grant the
resignation.”®® This language avoids the confusion that previ-
ously existed in such cases. Except for the substitution of “resig-

156. S.C. Sup. Cr. R. Disc. P. § 28 (Supp. 1984). Evidence that consent was rejected
may not be used against the respondent in the hearing. See ABA JoINT COMMITTEE ON
PROFESSIONAL DISCIPLINE, STANDARDS FOR LAWYER DISCIPLINE AND DISABILITY PROCEED-
inGs § 11.2 commentary (1979).

157. However, the Rule on Disciplinary Procedure states that all resignations shall
be referred by the supreme court to the Board of Commissioners on Grievances and
Discipline for its recommendation. S.C. Sup. Ct. R. Disc. P. § 31 (Supp. 1984). Rule 31
covers resignations for any reason, not merely those submitted after the institution of a
disciplinary action against the resigning lawyer. Id.

158. See, e.g., In re Bonnette, 278 S.C. 452, 298 S.E.2d 215 (1982). Through June
1984, the supreme court rejected proffered resignations in eight cases. Resignations were
accepted in 13 cases.

159. See, e.g., In re Gasque, 270 S.C. 96, 240 S.E.2d 648 (1978).

160. See S.C. Sup. Crt. R. Disc. P. § 8E (Supp. 1984).

161. Letter from the Deputy Clerk of the South Carolina Supreme Court to the
Board of Commissioners on Grievances and Discipline (April 6, 1984).
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nation” for “disbarment,” such a resignation is now essentially
the same as a disbarment by consent decree. A respondent, how-
ever, enjoys one advantage by such a resignation: the ability to
maintain publicly that he or she has never been disbarred.

b. Effect of Disbarment, Suspension and Resignation

All disbarred, suspended, and resigned lawyers must surren-
der their licenses to practice.’®® These lawyers must also notify
all clients that they will no longer be able to represent them, and
must advise the clients to obtain another lawyer of their
choice.®® Additionally, within fifteen days after the issuance of
the supreme court’s order, these lawyers must file an affidavit of
compliance with the notice requirement with the supreme court
and the Board of Commissioners on Grievances and Discipline.
The affidavit must contain an address where the lawyer can
thereafter be reached and a list of all other jurisdictions in
which he or she is admitted to practice.’®* If a respondent fails
to comply with this requirement, the chairman of the Board of
Commissioners on Grievances and Discipline may appoint one or
more lawyers to inventory the respondent’s files and to take any
action necessary to protect the interests of the respondent and
his or her clients.®®

A lawyer who has been disbarred, suspended, or who has
resigned while under investigation for ethical misconduct is pro-
hibited not only from the practice of law but also from employ-
ment in any capacity in a law office. A practitioner who hires the
disbarred, suspended, or resigned lawyer, knowing of his or her
status, will be subject to discipline.?®® In 1980, the supreme court
held a disbarred lawyer in contempt for preparing and filing a

162, See In re Hines, 275 S.C. 411, 272 S.E.2d 169 (1980) (contempt citation for
refusal to surrender license).

163. S.C. Sur. Cr. R. Disc. P. § 30 (Supp. 1984). In nonlitigation matters, notice
must also be given to any lawyer who represents an adverse party. Id. § 30B. The Board
of Commissioners on Grievances and Discipline must send a copy of the notice of sus-
pension or disbarment to The Transcript and to every chief circuit judge in South
Carolina.

164. S.C. Sup. Cr. R. Disc. P. § 30C (Supp. 1984).

165, Id, § 33. See In re Towles, 265 S.C. 556, 220 S.E.2d 646 (1975).

166. S.C. Sur. Cr. R. Disc. P. § 42 (Supp. 1984). This section was added to the Rule
on Disciplinary Procedure in December 1980.

https://scholarcommons.sc.edu/sclr/vol36/iss3/3
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deed allegedly under the supervision of another practitioner.'®

¢. Reinstatement

The reinstatement of a suspended lawyer depends on the
circumstances of the suspension. If the suspension followed a
conviction of a serious crime, a lawyer is automatically rein-
stated by the supreme court following official notification of the
conviction’s reversal.®® If the court ordered the suspension
under section 7B of the Rule on Disciplinary Procedure, which
authorizes the court to temporarily suspend or to place on pro-
bation a lawyer who is under investigation for ethical violations
and “appears to be causing great public harm by misappropriat-
ing funds to his own use, or otherwise,” the court may reinstate
the lawyer at any time after a hearing requesting dissolution of
the suspension or probation order.'®®

More rigorous requirements apply for the reinstatement of
lawyers on disability inactive status and lawyers temporarily or
indefinitely suspended. A lawyer on disability inactive status
may apply for reinstatement only after one year has passed from
the date of the court’s order, and thereafter only once each
year.'” The Rule on Disciplinary Procedure provides that rein-
statement may be granted only “upon a showing by clear and
convincing evidence that the attorney’s disability has been re-
moved and he is fit to resume the practice of law.”’"* Any disci-
plinary proceedings pending at the time of the disability inactive
status order are reactivited when the court grants the reinstate-

167. See In re Easler, 275 S.C. 400, 272 S.E.2d 32 (1980).

168. S.C. Sup. Ct. R. Disc. P. § 6E (Supp. 1984).

169. Id. § 7B.

170. Id. § 19F. Section 19F states that the lawyer “shall be allowed to petition for
reinstatement to active status once a year.” Id. Interpreted literally, this section would
allow a lawyer on disability inactive status to apply for reinstatement at any time during
the first year following the supreme court’s order and, thereafter, to apply annually on
the anniversary of the first petition for reinstatement. But see In re Dawes, 267 S.C. 597,
230 S.E.2d 446 (1976) (reinstatement petition cannot be filed earlier than one year from
order of indefinite suspension arising from physical illness and alcoholism). The court
decided Dawes prior to the promulgation of Rule 19.

171. S.C. Sup. Ct. R. Disc. P. § 19F (Supp. 1984). A reinstatement petition must
contain a list of all physicians and other persons who have treated the lawyer and all
institutions in which the lawyer has been treated while on disability inactive status. Id. §
19H. The supreme court may also require the lawyer to undergo a medical examination
by a doctor designated by the court. Id. § 19F.
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ment petition.'”?

A lawyer who has been indefinitely suspended may not ap-
ply for reinstatement for two years after the entry of the suspen-
sion order.!”® If the court denies such a petition, the lawyer may
not file a new petition for two additional years.!™ The lawyer
must supply certain background information, must take and
pass the bar examination, and must establish “by clear and con-
vincing proof that he has rehabilitated himself.”*?® To date, the
court has reinstated only three indefinitely suspended lawyers.}”®
The most recent reinstatement occurred in 1973.

A lawyer temporarily suspended for a period not exceeding
two years pursuant to the amendment to the Rule on Discipli-
nary Procedure that the supreme court adopted October 17,
1984,'7 may petition for reinstatement at any time.'”® All the
requirements that apply to the reinstatement of an indefinitely
suspended lawyer!?® apply to the reinstatement of a temporarily
suspended lawyer, except retaking and passing the bar
examination.

d. Multiple Sanctions

One final important feature of the Supreme Court Rule on
Disciplinary Procedure is the effect of multiple sanctions. The
court may impose a permanent disbarment when a lawyer who
was reinstated following an indefinite suspension is subsequently
found guilty of any ethical misconduct.'®® Prior to the amend-
ment adopted by the supreme court on October 17, 1984, the
Rule required that when a lawyer who had received two private

172. Id. §§ 19B, 19C.

173. Id. § 37. Such a petition is referred to the Committee on Character and Fitness
rather than to the Board of Commissioners on Grievances and Discipline. Id. § 39.

174, Id. § 37.

175, Id. § 38A. The supreme court may place conditions on the lawyer’s practice as
part of the reinstatement order. Id. § 38B.

176. See In re Anderson, 260 S.C. 186, 194 S.E.2d 888 (1973); In re Jacobson, 254
S.C. 270, 175 S.E.2d 226 (1970); In re Lempesis, 254 S.C. 284, 175 S.E.2d 234 (1970).

177. See Davis Advance Sheets No. 51, Oct. 27, 1984.

178. S.C. Sup. Cr. R. Disc. P. § 37 (Supp. 1984)(as amended, October 17, 1984). See
also id. § 8D (as amended, October 17, 1984). Apparently, a temporarily suspended law-
yer will not be reinstated automatically at the termination of the designated suspension
period. In other words, reinstatement is discretionary with the supreme court.

179. S.C. Sup. Cr. R. Disc. P. §§ 37, 38A (Supp. 1984).

180. Id. § 8B.
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reprimands was subsequently found guilty of another ethical vi-
olation, a public reprimand was the minimum sanction that
could be imposed. The Rule further provided that an indefinite
suspension was the minimum sanction the court could impose on
a lawyer who had received a public reprimand and then comit-
ted a subsequent violation. The October 1984 amendment re-
placed the minimum penalty rule for subsequent violation cases,
except for cases involving Iawyers previously indefinitely sus-
pended, with a provision allowing the supreme court to set the

' sanction at its discretion.’®® The amendment gives the court
flexibility to impose an appropriate sanction rather than being
locked into a rigid standard.®2

4. Strategic Suggestions for Defending Against a Grievance

Most lawyers are understandably shocked, hurt, and proba-
bly angry when they receive notice that a grievance has been
filed against them. A lawyer in this situation may conclude that
the grievance is completely baseless and that it is not necessary,
therefore, to reply to the notice letter from the Board of Com-
missioners on Grievances and Discipline. However, refusing to
cooperate in the investigation makes matters worse. Such an at-
titude certainly arouses the suspicion of the Board and of any
investigator assigned to the grievance, and may provoke an in-
vestigation that is much more rigorous than it might otherwise
have been. Moreover, under the Supreme Court Rule on Disci-
plinary Procedure, failure to file an answer to a formal com-
plaint is treated as an admission of all charges. Therefore, the
only issue left for consideration at the hearing and on appeal is
the appropriate sanction.®® Furthermore, failure to cooperate it-
self constitutes misconduct justifying a disciplinary sanction,

181. Id. § 8C.

182. The minimum penalty standard was applied in seven cases. Each case con-
cerned a prior public reprimand. In five cases, the lawyer was disbarred. See In re Davis,
279 S.C. 433, 309 S.E.2d 5 (1983); In re Burgess, 279 S.C. 44, 302 S.E.2d 325 (1983); In re
Kitts, 278 S.C. 279, 294 S.E.2d 786 (1982); In re Clay, 268 S.C. 409, 234 S.E.2d 229
(1977); In re Burr, 267 S.C. 419, 228 S.E.2d 678 (1976). In the other two cases, a sanction
of indefinite suspension was imposed. See In re Moore, 280 S.C. 178, 312 S.E.2d 1 (1984);
In re Craig, 272 S.C. 197, 249 S.E.2d 915 (1978). See also In re Lake, 269 S.C. 170, 236
S.E.2d 812 (1977)(disbarment of lawyer who had previously received a private
reprimand).

183. See supra notes 113-14 and accompanying text.
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and is an aggravating factor that the supreme court has often
considered in determining the severity of the sanction.’®* In
1982, the court expressed its views on this issue in In re
Treacy.*®® The respondent in Treacy was charged with neglect-
ing a case for which he had been paid a $500 fee.!®® The respon-
dent failed to answer inquiries from the Board, failed to file re-
quested documents, and failed to attend scheduled hearings.®”
Although the hearing panel and the Board recommended a pub-
lic reprimand, the supreme court indefinitely suspended the re-
spondent and ordered him to repay the $500 fee under penalty
of contempt. Commenting on the respondent’s refusal to cooper-
ate, the court stated:

The Respondent was granted the right to practice law in South
Carolina by the Supreme Court. Both the Hearing Panel and
the Executive Committee, as well as the Commission itself
serve as arms of this Court. Failure to respond to any of these
is the equivalent of a refusal to respond to the Supreme Court.
We look with disdain upon the attitude of the Respondent to-
wards those who were charged with the duty of investigating
the Complaint of Mr. Jackle. His lack of respect for consti-
tuted authority is consistent with his lack of understanding of
his duty to his client. His action and lack of action in dealing
with the Board of Commissioners is clearly misconduct un-
becoming an attorney and is reason for sanction.®®

Because most grievances involve attorney-client contract
disputes and not serious ethics violations that warrant discipli-
nary sanction,’®® a full explanation of the facts and an expres-
sion of willingness to take corrective action may convince the
chairman or the Executive Committee that no probable cause
for a complaint exists. Often a telephone call or a letter from the
respondent to the complainant, an offer to return a file, or an
offer to repay all or part of a fee will satisfactorily resolve the
matter. In this connection, although not part of his official du-
ties, the chairman frequently acts as an intermediary in resolv-

184. See, e.g., In re Sifly, 279 S.C. 113, 302 S.E.2d 858 (1983); In re Kitts, 276 S.C.
242, 277 S.E.2d 602 (1981); In re Crosland, 270 S.C. 546, 243 S.E.2d 198 (1978).

185. 277 S.C. 514, 290 S.E.2d 240 (1982).

186. Id. at 515, 290 S.E.2d at 240.

187, Id. at 516-17, 290 S.E.2d at 241.

188, Id. at 517-18, 290 S.E.2d at 241-42.

189. See supra notes 78-87 and accompanying text.
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ing grievances.®®

When a grievance alleges misconduct which warrants disci-
plinary sanction, an agreeable settlement with the complainant
does not terminate the disciplinary proceeding, even if the com-
plainant withdraws the grievance.’®* Nevertheless, the respon-
dent’s willingness to cooperate in the investigation, an offer of
restitution, and a promise to take other corrective action are
mitigating factors considered in determining the sanction.'®?

In addition to adopting a cooperative attitude, a lawyer in a
grievance situation should take other important steps. First, the
lawyer should review the Supreme Court Rule on Disciplinary
Procedure and significant disciplinary decisions involving similar
facts. Second, the lawyer should analyze the charges made in the
grievance realistically. It is extremely important to comply with
the strict time deadlines and other procedural requirements in
the Rule'®® when preparing a defense, and it is critical that a
lawyer realize that there is no statute of limitations applicable to
a grievance, absent some actual prejudice from the lapse of
time.'®* Furthermore, neither restitution, compromise with a
complainant, the complainant’s refusal to prosecute,’®® nor
pending litigation arising from the same facts warrants dismissal
or abeyance of a disciplinary proceeding.'®®

190. Informal attempts at mediation by disciplinary agencies are a common prac-
tice. See Steele & Nimmer, supra note 2, at 985-86.

191. See S.C. Sup. Ct. R. Disc. P. § 35 (Supp. 1984).

192. See In re Burr, 265 S.C. 84, 217 S.E.2d 143 (1975).

193. See supra notes 109-116 and accompanying text.

194. State v. Jennings, 161 S.C. 263, 159 S.E.2d 627 (1931). This is also the rule in
most other states. See, e.g., In re Bosson, 60 Iil. 2d 439, 328 N.E.2d 309 (1975); Annot.,
93 A.L.R.3d 1057 (1979)(remoteness in time may be a mitigating factor in determining
the appropriate sanction). But see In re Vaught, 268 S.C. 530, 235 S.E.2d 115 (1977)(de-
lay in processing charges against attorney prompted court to elect a less stringent disci-
plinary standard).

195. See S.C. Sup. Cr. R. Disc. P. § 35 (Supp. 1984). See also In re Galloway, 278
S.C. 615, 300 S.E.2d 479 (1983)(disbarment ordered despite full restitution). Unlike a
malpractice action, a disciplinary sanction may be imposed even when a client has suf-
fered no monetary damage. See In re Davis, 276 S.C. 532, 280 S.E.2d 644 (1981). Simi-
larly, when fraudulent activity is the basis of the discipline, the respondent need not be
criminally convicted before a disciplinary sanction is imposed. See Cate v. Rivers, 246
S.C. 35, 142 S.E.2d 369 (1965).

196. See S.C. Sup. Cr. R. Disc. P. § 34 (Supp. 1984). A disciplinary proceeding will
be held in abeyance during the appeal of a conviction of a serious crime. Id. § 6C. A
proceeding is also held in abeyance during the time a lawyer is on disability inactive
status. Id. § 19C.
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It is quite difficult for a lawyer in a grievance proceeding to
remain objective because of the mental anguish inherent in the
process. A lawyer should discuss the charges with another lawyer
before responding to the Board’s grievance notice. If the charges
appear meritorious, a lawyer should retain another lawyer to re-
present him or her in the disciplinary proceeding. A lawyer
should certainly retain counsel if a formal complaint is filed. Re-
tained counsel may prevent a respondent from making over-
broad, damaging admissions. More importantly, retained counsel
is probably able to present the respondent’s defense more effec-
tively than could the respondent.

Retained counsel is particularly valuable when a respondent
must admit he or she has a serious alcohol, drug, or mental
problem that is the cause of the grievance, and must accept disa-
bility inactive status while seeking treatment.'®? If the therapy is
effective and the respondent is reinstated, the disciplinary pro-
ceeding is reactivated.!®® Nevertheless, the Board and the su-
preme court will certainly consider the fact that the disability
has been overcome.!®®

When a sanction is likely to result from a grievance, the
ability to confront this fact early in the proceeding may diminish
a respondent’s emotional trauma. Accepting the fact that some
sanction will result may allow a respondent to obtain a less se-
vere sanction than might otherwise be given. For example, the
respondent may tender a conditional admission and consent to
discipline;?®® the earlier the consent offer, the better a respon-
dent’s chance of receiving a private or public reprimand instead
of a more severe public sanction. Once misconduct has been
found at a formal hearing, it is not likely the supreme court will

197. Disability inactive status is technically not a disciplinary sanction under the
Supreme Court Rule on Disciplinary Procedure. Compare id. §§ 7, 8 with id. § 19. For
this reason, disability inactive status does not carry the same stigma as a public sanction.
Prior to adoption of § 19 as part of the Rule on Disciplinary Procedure in 1978, the
supreme court generally indefinitely suspended lawyers with serious mental or physical
illnesses, See In re Howey, 267 S.C. 430, 229 S.E.2d 264 (1976); In re Chipley, 254 S.C.
588, 176 S.E.2d 412, cert. denied, 401 U.S. 1010 (1970).

198, See S.C. Sup. Ct. R. Disc. P. § 19 (Supp. 1984).

199. Emotional or physical illness is not a defense to a disciplinary action, but may
be a mitigating factor. See, e.g., In re Glickman, 271 S.C. 167, 246 S.E.2d 174 (1978); In
re Wooten, 260 S.C. 12, 193 S.E.2d 808 (1973); but cf. Annot., 26 A.L.R.4th 995 (1983).

200, See S.C. Sup. Cr. R. Disc. P. § 28 (Supp. 1984). See also supra notes 153-56,
376-78 and accompanying text.
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approve consent for a sanction less severe than that recom-
mended by the hearing panel.

The same considerations are present when the respondent’s
only alternatives to a published disbarment order are resignation
or disbarment by consent. The earlier in the proceeding the res-
ignation request is filed, the more likely the court will accept
it.2t If the court turns down a tendered resignation, as it has
done frequently,?°? the respondent may avoid the public disclos-
ure of the underlying facts by consenting to disbarment.?®* A
resignation in this situation is preferable because a lawyer may
then publicly maintain that he or she has never been disbarred.

A forceful presentation of mitigating factors and an analysis
of similar cases in which the court has approved a sanction ac-
ceptable to the respondent are important in any case in which
there is proof of misconduct warranting a sanction.?** Retained
counsel is much more likely to make an effective impression on
the hearing panel than is an emotionally distraught respondent.

B. Sanction Cases from January 1970 Through June 1984

Table 3 shows the breakdown of the 123 sanction opinions
in which the South Carolina Supreme Court specified the type
of misconduct, and the 60 private reprimands the Board of
Commissioners on Grievances and Discipline imposed during the
same period, classified according to the disciplinary rules in the
Code of Professional Responsibility (CPR).2°® Table 3 also shows

201. See In re Garris, 279 S.C. 460, 309 S.E.2d 755 (1983)(lawyer’s resignation ten-
dered after argument before the supreme court but before opinion issued held to be
untimely).

202. See, e.g., In re Garris, 279 S.C. 460, 309 S.E.2d 755 (1983); In re Bonnette, 278
S.C. 452, 298 S.E.2d 215 (1982). Through June 1984, the South Carolina Supreme Court
accepted 13 resignations and rejected 8 tendered resignations from lawyers who were
under investigation for ethical misconduct.

203. See S.C. Sup. Ct. R. Disc. P. § 27C (Supp. 1984). See also In re Harvey, 278
S.C. 101, 292 S.E.2d 595 (1982).

204. See generally Nordby, supra note 98, at 417-51. There are numerous annota-
tions analyzing cases of various types of misconduct. See, e.g., Annot., 11 A.L.R.4th 133
(1982) (excessive fees); Annot., 36 A.L.R.3d 735 (1971)(sexual misconduct).

205. S.C. Sup. Ct. R. 32 (Supp. 1984). The definition of misconduct in § 5 of the
Supreme Court Rule on Disciplinary Procedure includes violations of the attorney’s oath
of office, conviction of a serious crime, incompetence, and conduct tending to pollute the
administration of justice, as well as violations of the Model Code of Professional Respon-
sibility. All of these forms of misconduct are encompassed in the Code’s disciplinary
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the percentage of cases in which a particular category of offense
was present. For example, trust fund and related violations
under DR 9-102 of the CPR were a significant element in fifty-
two, or twenty-eight percent, of the 183 cases in the analysis.
The total of the percentage figures in Table 3 exceeds 100% be-
cause many cases involved more than one major type of
misconduct.

Misconduct —
DR 1-102(A)(3-6) N =57 |31%

Advertising and Solicitation EZ
DR 2101 to 2-105 N=17 |9%

Legal Fees = o
DR 2-106, 2-107, 3-102(A) N =1d 5%

Conflicts of Interest

DR 5-101 to 5-107, 9-101(B) | =31 J17%
R opme " [N 255
ToR o0 N = 52 ] 2%
All Other N =9|5%

4 4 1 1 4 " 3 M
t t T T —t— T +

10 20 30 40 50 €0 70 80
Number of Sanctions

TABLE 3

Sanctions Categorized by CPR Disciplinary Rules
January 1970 Through June 1984

Table 4 shows the type of sanctions imposed in the 183
cases that were used in compiling Table 3. Table 4 indicates that
disbarment or indefinite suspension, for which few reinstate-
ments have been authorized,?®® was ordered in forty percent of
the cases, and that a public or private reprimand was ordered in
sixty percent of the cases. The number of disbarments may be
understated because four disbarments by consent and thirteen
resignations under investigation for misconduct are excluded

rules.
206. See supra note 176 and accompanying text.
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from Tables 3 and 4 and from the other tables in this section
because the court did not indicate the nature of the misconduct
in the published opinions.?*” Including these seventeen addi-
tional cases increases the percentage of disbarments from
twenty-five percent to thirty-one percent and increases the per-
centage of disbarments and indefinite suspensions from forty
percent to forty-five percent.

Disbarment
N =45
25%

Indefinite Suspension
N =28
15%

Private Reprimand
N =60
33%

Public Reprimand

2%

TABLE 4

Type of Sanctions All Cases
January 1970 Through June 1984

Because the statistical data on disciplinary sanctions in
other states vary greatly, it is not possible to compare the data
in Tables 3 and 4 with data from other jurisdictions in any
meaningful manner. The available statistics indicate that the
breakdown of the cases in South Carolina does not differ signifi-
cantly from that in other states, with two possible exceptions.
First, the percentage of sanction cases involving neglect appears
to be higher in South Carolina than in most states.?® Because
there is no evidence that South Carolina lawyers are more prone
to neglect than are lawyers in other states, the most logical ex-
planation for this difference is the greater willingness of the

207. See S.C. Sup. Cr. R. Disc. P. § 27 (Supp. 1984).

208. According to the study conducted by Steele and Nimmer published in 1976, the
percentage of sanctions for neglect in seven of the largest jurisdictions was as follows:
California, 16.9%; Florida, 24.0%; Michigan, 48.4%; New York City, 14.4%; New York
State, 8.3%; Texas, 8.1%; Wisconsin, 17.8%. Steele & Nimmer, supra note 2, at 995,
Table 18.
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South Carolina Supreme Court to impose disciplinary sanctions
for violations of DR 6-101(A)(3). Whatever the reason, the su-
preme court has made it clear that persistent neglect, as distin-
guished from mere isolated acts of negligence, warrants discipli-
nary sanction.?®® A second distinctive feature of the South
Carolina disciplinary sanction cases since 1969 is the percentage
of disbarments. For example, based on 1983 nationwide data
compiled by the ABA National Discipline Data Bank, the per-
centage of disbarments to other forms of public discipline was
twenty-four percent.?'® In South Carolina the equivalent disbar-
ment percentage for 1983 was forty-seven percent.?** Moreover,
the range of sanctions in South Carolina is not as great as in
most other states. Several suggestions for changes in the sanc-
tions authorized by the Supreme Court Rule on Disciplinary
Procedure are discussed in Part IV of this Article.z**

Table 5 shows the number of years a lawyer has been admit-
ted to practice at the time of a public disciplinary sanction. The
Table does not include private reprimands because the identity
of the respondent is confidential. The most surprising finding
from Table 5 is that lawyers admitted to practice for ten years
or less received only thirty-nine percent of public sanctions from
January 1970 through July 1984.2'® This statistic is somewhat
surprising because of the tremendous increase in the number of
lawyers in South Carolina in recent years: from the beginning of
1974 through the end of 1983, the number of lawyers increased

209. See infra notes 275-83 and accompanying text.

210. ABA StanpiNGg Comm, oN Pror. Disc. AND CENTER FOR PROF. RESP., STATISTI-
caL REPORT RE: Pusric DiscIPLINE OF LAWYERS BY DISCIPLINARY AGENCIES, 1979-1983,
Chart IT (Part I) at 70 (1984). Only disbarments, suspensions and public reprimands are
included in the calculations reported in the text. In 1982, the disbarment rate was 33%.
Id. This increase resulted for the most part from the doubling of the number of consent
disharments between 1982 and 1983. In 1981, the national disbarment rate was 28%. Id.

211, See Table 1. The equivalent disbarment percentage for South Carolina cases
was 38% in 1982 and 33% in 1981. Id.

212, See infra notes 379-95 and accompanying text.

213, The only other published data relating disciplinary sanctions to years admitted
to practice is from California where a survey of disciplinary cases from 1972-1973 re-
vealed that 64% of the sanctions were imposed on lawyers admitted to practice 10 years
or less. Hufstedler, President’s Message: Another Look at Discipline, 49 Car. St. L.J.
224 (1974). The author of the article reporting the survey stated that the results were not
surprising because over 60% of the California bar had been admitted to practice for less
then 10 years, Id. at 226. :
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from 2,904 to 5,385, an eighty-five percent increase.?* To test
the impact of this increase on the distribution of sanctions based
on years of practice, the South Carolina public discipline cases
in the five year period from 1974-1978 and in the succeeding five
year period from 1978-1983 were analyzed. Comparing the two

Number of Attorneys
Publicly Disciplined
For Any DR Violation

30 -

20.5%

20 N = 39 156% 156%

N=25 9.0%

0-5 6-10 11-15 16-20 21-25 26-50

Years in Practice

TABLE 5

Years Admitted to Practice at Time of
Disciplinary Sanction
January 1970 Through June 1984

214. Data supplied by Robert N. DuRant, Executive Director of the South Carolina
Bar.
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periods reveals that the percentage of cases in which sanctions
were imposed upon lawyers in practice for ten years or less in-
creased from thirty-seven percent to forty-three percent. This
increase is less than the increase in the number of lawyers dur-
ing the same period.

The data in Table 5 indicates that lawyers in practice six to
ten years at the time of a sanction are more vulnerable to disci-
plinary sanctions than those in any other category. Because one
or two years elapse between the time a grievance is filed and the
time a sanction order is issued, the most vulnerable period is
apparently from four to eight years after a lawyer is admitted to
practice.

Tables 6 and 7 compare public sanctions against all lawyers
with public sanctions against lawyers admitted to practice ten
years or less during the period January 1970 through June 1984,
Although the disbarment rate for lawyers admitted to practice
ten years or less is higher than that for all lawyers (forty-seven
percent versus thirty-six percent), the difference between the
two groups is reduced considerably by including indefinite sus-
pensions, which historically have the same effect as disbarments,
in the comparison (sixty-three percent versus fifty-nine percent).
Thus, ‘these tables indicate that the pattern of public sanctions
against lawyers admitted to practice ten years or less is not sig-
nificantly different from the overall pattern of public sanctions.

Table 8 relates the five most numerous categories of ethical
violations to the number of years in practice at the time of a
disciplinary sanction. One of the most interesting observations
derived from this table is the similarity between the relative per-
centages of CPR violations in the sanction cases involving law-
yers admitted to practice six to ten years and those admitted to
practice twenty-one to twenty-five years. The other general con-
clusions that can be drawn from Table 8 are: (1) that trust ac-
count violations are among the most prevalent type of ethical
violation in every age category and; (2) that, on a comparative
basis, neglect and conflict of interest violations are less prevalent
for lawyers admitted to practice fifteen years or less compared to
lawyers admitted to practice more than fifteen years at the time
a public disciplinary sanction is imposed.

https://scholarcommons.sc.edu/sclr/vol36/iss3/3

44



