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Holt: Wrongful Pregnancy

WRONGFUL PREGNANCY

Donna K. HoLt*

I. INTRODUCTION

Wrongful pregnancy cases arise out of situations in which
the wrongful act of a third party, usually a physician or pharma-
cist, interfered with contraceptive or birth control measures
adopted or elected by the parents so that an unintended child
came into being. Either the pregnancy itself was unwanted or
there was no intent that a child should be born as a result of the
pregnancy.®! The complaint against a physician may arise out of
a failed sterilization procedure,? an unsuccessful abortion,® or a
negligent failure to diagnose pregnancy within the time when an
abortion could be obtained.* The complaint against a pharmacist
may arise out of negligence in improperly filling a birth control
prescription.®

“Wrongful pregnancy” is a term that should be reserved for
denominating a very narrow group of cases that are frequently,
but erroneously, included in discussions of the so-called “wrong-
ful life/wrongful birth” body of case law.® Although certain theo-

* Member, South Carolina Bar. B.A. 1973, University of South Carolina, J.D. 1979,
University of South Carolina.

1. Abortion is not generally accepted as a suitable method of routine birth control.
It must be considered a birth control measure, however, because it is the last alternative
available once other birth control methods have failed.

2. E.g., Anonymous v. Hospital, 35 Conn. Supp. 112, 398 A.2d 312 (Super. Ct. 1979);
Coleman v. Garrison, 349 A.2d 8 (Del. 1975); Sherlock v. Stillwater Clinic, 260 N.W.2d
169 (Minn. 1977); Pierce v. Piver, 45 N.C. App. 111, 262 S.E.2d 320 (1980); Baldwin v.
Sanders, 266 S.C. 394, 223 S.E.2d 602 (1976).

3. E.g., Stills v. Gratton, 55 Cal. App. 3d 698, 127 Cal. Rptr. 652 (1976); Wilczynski
v. Goodman, 73 Ill. App. 3d 51, 391 N.E.2d 479 (1979); Speck v. Finegold, 268 Pa. Super.
Ct. 342, 408 A.2d 496 (1979).

4. E.g., Clapham v. Yanga, 102 Mich. App. 47, 300 N.W.2d 727 (1980); Ziemba v.
Sternberg, 45 A.D.2d 230, 357 N.Y.S.2d 265 (1974); Rieck v. Medical Protective Co., 64
Wis. 2d 514, 219 N.W.2d 242 (1974).

5. Troppi v. Scarf, 31 Mich. App. 240, 187 N.W.2d 511 (1971). For a discussion of
several unreported trial court opinions involving situations in which something other
than the prescribed birth control pills were supplied, see MacKauf, Birth Control and
Malpractice, 10 TriaL L.Q. 86 (1974); Note, Unwanted Pregnancy and the Pill—The
Question of Liability of the Manufacturer, 41 U. Cin. L. Rev. 335 (1972).

6. In a rapidly expanding field of liability, one cannot expect terminology to be used
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retical and philosophical problems are common to all of these
cases, a wrongful pregnancy case does not belong in either cate-
gory.” The terms wrongful life and wrongful birth refer to ac-
tions brought by either the child or the parents against a physi-
cian for negligence on his part that caused the parents to allow a
severely defective child to be born.?! Whether the parents wanted
a child or not is irrelevant in a wrongful birth action.® The point
is that the parents unwittingly brought a defective child into be-
ing when they could have aborted the fetus had they been in-
formed of its potential or actual defects.

In most wrongful pregnancy cases, the result of the wrongful
act of the physician or pharmacist is the birth of a normal,
healthy child, but this is not necessarily so. The child may be
both unplanned and incidentally born with defects.’® The point

with precision while the courts and commentators are still grappling with the theoretical
basis for the consequences of imposing that liability.

7. For a thorough discussion of the theoretical distinctions between the various
types of cases that are frequently referred to as “wrongful life” or “wrongful birth,” see
Rogers, Wrongful Life and Wrongful Birth: Medical Malpractice in Genetic Counseling
and Prenatal Testing, 33 S.C.L. Rev. 713, 715-20 (1982).

8. The physician did not commit any act that caused the defects in the child. If he
had, the action would be one for an ordinary prenatal tort. See Note, Tortious Death of
the Unborn, 33 8.C.L. Rev. 797, 801 nn. 28 & 29 (1982). Instead the physician’s negligent
conduct was some act or omission in failing to advise the parents of either the incrased
risk of defects in a potential child or the means available for determining potential or
actual defects through genetic counseling or prenatal testing. The parents were therefore
deprived of the opportunity to make an informed decision on whether to conceive the
child or, once conceived, whether to abort the fetus, See Rogers, supra note 7, at 715.

9, “Wrongful birth” refers only to the action brought by the parents. See Rogers,
supra note 7, at 713. An increasing number of courts have recognized that the parents
have a cause of action. E.g., Phillips v. United States, 508 F. Supp. 544 (D.S.C. 1981)
(collecting cases). The wrongful life action is brought on behalf of the child, and with the
exception of only two jurisdictions, these actions have consistently and repeatedly been
denied recognition as a cognizable action at law. The cause of action was briefly recog-
nized in New York. Becker v. Schwartz, 60 A.D.2d 587, 400 N.Y.S.2d 119 (1977); Park v.
Chessin, 60 A.D.2d 80, 400 N.Y.S.2d 110 (1977). Both cases were consolidated for appeal
and were reversed as to the wrongful life actions. Becker v. Schwartz, 46 N.Y.2d 401, 386
N.E.2d 807, 413 N.Y.S.2d 895 (1978). The action has been recognized by an intermediate
appellate court in California. Curlender v. Bio-Science Laboratories, 106 Cal. App. 3d
811, 165 Cal. Rptr. 477 1981) (In opinions by the Honorable Solomon Blatt, Jr., the
District Court of South Carolina has considered and rejected the Wrongful Life Cause of
Action, Phillips v. United States, 508 F. Supp. 537 (D.S.C. 1981), but recognized the
Wrongful Birth Cause of Action, Phillips v. United States, 508 F. Supp. 544 (D.S.C.
1981)).

10. E.g., Speck, 268 Pa. Super. Ct. 342, 408 A.2d 496. Mr. Speck, who suffered from
a crippling disease known as neurofibromatosis, fathered two children who also had the
disease, Mr. Speck then had an unsuccessful vasectomy, and Mrs. Speck became preg-
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is that no child, healthy or otherwise, was supposed to have been
born. The fact that most wrongful pregnancy cases are con-
cerned with the unwanted birth of a normal, healthy child serves
to highlight the basis for the difficulty the courts have had in
dealing with this type of action. Wrongful birth cases are actions
for wrongfully allowing an impaired, defective life to come into
being. Wrongful pregnancy cases, however, are actions for the
wrongful creation of life itself.

Adjusting to or even considering the idea that creation, es-
pecially the creation of a normal, healthy human, can in any way
be wrongful has been a strain on the judiciary. Some courts have
accepted the concept and have attempted to balance competing
considerations in order to fashion a remedy that fully compen-
sates the parents for the wrong done and at the same time recog-
nizes the value of and benefit derived from the life that was cre-
ated.’* Some courts have recognized that a wrong occurred when
the woman became pregnant and that compensable damages
were sustained in association with the pregnancy and delivery,
but have not accepted that the life created can in any way be a
detriment once birth has occurred.*? Still other courts have not
accepted that the creation of a human being can in any way be a
compensable wrong.!® The divergence of opinion in the case law
reflects the current divergence of opinion in our society on cer-
tain fundamental rights and the priority values to be assigned
when these rights are in conflict.

It is now well-settled that individuals in America have a
constitutionally protected right to make their own decisions on
whether to attempt to limit the size of their families or to at-
tempt not to have children at all.** Physicians are free to dis-
seminate information about birth control measures, and citizens
have a right of access to the information, means, and methods

pant. Mrs. Speck subsequently underwent an abortion and, when she complained to her
physician that she felt the pregnancy was continuing, was assured that she was no longer
pregnant. Mrs. Speck ultimately gave birth to a third child afflicted with
neurofibromatosis.

11. E.g., Sherlock, 260 N.W.2d 169; Betancourt v. Gaylor, 136 N.J. Super. 69, 344
A.2d 336 (1975).

12. E.g., White v. United States, 510 F. Supp. 146 (D. Kan. 1981); Wilczynski, 73 1ll.
App. 3d 51, 391 N.E.2d 479. )

13. E.g., Coleman, 349 A.2d 8; Rieck, 64 Wis. 2d 514, 219 N.W.2d 242.

14. See Griswold v. Connecticut, 381 U.S. 479 (1965).
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for birth control. These rights are constitutionally guaranteed by
the right of privacy, and the state cannot interfere with the indi-
viduals’ decision to take measures to avoid pregnancy.'® Never-
theless, when birth control measures fail, for whatever reason,
the constitutional rights of the developing fetus come into sharp
conflict with the mother’s right of privacy if she chooses not to
bear the child. The United States Supreme Court in Roe v.
Wade*® resolved this conflict by allocating priorities to the com-
peting interests according to the stage of pregnancy. During the
first trimester of pregnancy the woman has an unfettered choice
on whether her body will be used to bring a new life into the
world. Thereafter, the state has an interest in protecting the
rights of the unborn, specifically the right to be born, and may
place restrictions on the circumstances under which the preg-
nancy can be terminated.!?

Both the public and the politicians continue to grapple with
the formidable issue of what is to be done about the unplanned,
unwanted, and as yet unborn child. In wrongful pregnancy liti-
gation, the judiciary continues to grapple with what is to be
done about the unplanned, unwanted birth of a child who must
now be nurtured and cared for. The parents did not want to be-
come parents and took specific precautions to avoid that event,
but it happened anyway. Historically, however, birth control
methods have not been infallible, and society is conditioned fo
accept the unplanned child. Nevertheless, in a wrongful preg-

15, See id.

16, 410 U.S. 113 (1973).

17. Id. at 164, The continuing controversy over Roe, the public debate calling for or
denouncing attempts at antiabortion legislation, the many public forums held on the
issue of abortion, and advancements in medical technology that call into question a de-
finable point in time at which a fetus is viable all indicate that Roe may not be the final
resolution of the conflicting and competing rights. Interestingly, a major controversy sur-
rounding the confirmation hearings of Supreme Court Justice Sandra Day O’Connor fo-
cused on her refusal to declare her personal opinion on the issue of abortion. Although
her statement that it would be improper for a judge to announce a personal opinion on a
controversial issue that might later require her judicial consideration comports with the
requirements of judicial ethics, see ABA Copg or Jupiciar. Conpuct Canon 7(B)(1){c)
(1972), it was not satisfactory to some members of the confirmation committee who ab-
stained from the confirmation vote specifically because of Judge O’Connor’s failure to
announce her position on abortion. Washington Post, Sept. 16, 1981, at 24, col. 5. Ameri-
can society may be in more or less collective agreement that the state cannot interfere
with the individual’s choice not to become pregnant. Nevertheless, once conception has
occurred despite precautions, the state’s role is still a very divisive issue.

https://scholarcommons.sc.edu/sclr/vol33/iss4/7
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nancy case, the failure of the means of birth control has had an
assist from a third party—a doctor or a pharmacist who acted
wrongfully. It is elementary in the law that one is held accounta-
ble for any injury he causes to another by his own wrongdoing.!®
Therefore, the individual should be compensated by the physi-
cian or pharmacist who wrongfully interferes with his or her
right not to have children.

The body of case law designated as wrongful pregnancy re-
flects an uneasiness on the part of the judiciary and a divergence
of opinion on just about every point—the nature of the wrong
committed, the nature of the injury suffered, and the extent and
measure of damages if injury is found. Formulating a consistent
theoretical construct for litigating these claims has been diffi-
cult,® even within the same judicial jurisdictions.?’ This article
examines predictable patterns that have begun to emerge as
more and more courts have acknowledged that a wrong should
not go wholly unredressed, even if the result of the wrongdoing
is the birth of a child.

II. Tue NATURE OoF THE WRoNG COMMITTED

The wrong complained of against the doctor or pharmacist
in a wrongful pregnancy action is that the doctor or pharmacist
was engaged to perform some service that was designed to pre-

18. See generally W. Prosser, HANDBOOK oF THE LAw oF ToRTS § 1, at 4 (4th ed.
1971). :

19. This difficulty may stem from the inherent difference between considering the
existence of a right in the abstract and considering the concrete ramifications of violating
or interfering with the exercise of that right, e.g., the right of a particular fetus to exist.
Problems concerning the application of constitutional rights are not peculiar to wrongful
pregnancy actions. For example, although the Constitution guarantees freedom from un-
reasonable searches and seizures by the police, U.S. Consr. amend. 1V, controversy sur-
rounds the application of the judicially created exclusionary rule of evidence. See, e.g.,
Vitiello & Burger, Mapp’s Exclusonary Rule: Is the Court Crying Wolf?, 86 Dick. L.
Rev. 15 (1981); Spector & Foster, Swords, Shields, and the Quest for Truth in the Trial
Process: The Road from Constitutoonal Standards to Evidentiary Havens, 33 OKtA. L.
REev. 520 (1980).

20. For an illustration of inconsistent results reached by appellate courts in the
same state concerning the existence of a cause of action for wrongful pregnancy, compare
Cox v. Stretton, 77 Misc. 2d 155, 352 N.Y.S.2d 834 (1974) with Clegg v. Chase, 89 Misc.
2d 510, 391 N.Y.S.2d 966 (1977). For an illustration of different resolutions within the
same jurisdiction on the issue of damages when a plaintiff has failed to obtain an abor-
tion, compare Ziemba, 45 A.D.2d 230, 357 N.Y.S.2d 265 with Sorkin v. Lee, 78 A.D.2d
180, 434 N.Y.S.2d 300 (1980).
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vent birth, that this service was a failure, and that an unin-
tended birth occurred. Whether this failure will render the doc-
tor’s or pharmacist’s action legally wrongful depends in part on
the theory under which recovery is sought. Plaintiffs have
grounded their actions in negligence, breach of contract, misrep-
resentation, fraud and deceit with varying degrees of success.
The artificiality often found in the application of established le-
gal doctrines and principles to the fact situation of a wrongful
pregnancy case illustrates the inherent problems encountered
when the judiciary attempts to fashion a remedy for interference
with a newly recognized right.?* Attempts to devise a theoretical
construct for affording protection to the individual who does not
want to bring a child into this world, but who does so as a result
of some failing on the part of a third party have resulted in di-
vergent and sometimes theoretically inconsistent judicial
decisions.??

A. Negligence

Negligence is the most commonly used theory for recovery
in wrongful pregnancy cases and presents the fewest theoretical
problems. This is to be expected since the judicial system is ac-
customed to holding a physician or pharmacist liable if negli-
gence in the performance of professional services results in in-
jury to the patient. As with any other negligence action, the
plaintiff must establish the existence of a duty, a breach of that
duty, and a causal link between the breach of duty and the in-
jury suffered.

21, Although precautions to avoid pregnancy have been taken for many years with
varying degrees of success, a totally childless marriage has been viewed as a tragedy for
much of mankind’s history. It is only in recent years that a couple’s election not to have
children at all has come to gain at least partial social acceptance. This acceptance may
be more attributable to developments in medical science that have made such an election
a feasible alternative, than an indicia of a shift in societal values. While in the past it
may have been “all right for some people” not to want children, it is now the constitu-
tionally protected right of every individual in America to choose not to have a child. See
note 14 and accompanying text supra. The supremacy of the individual’s right to choose
not to reproduce is somewhat foreign and inconsistent with the collective primal urge of
mankind to procreate the species.

22, Although wrongful pregnancy cases may have a rather metaphysical overlay, the
existence of theoretical growing pains is common to any developing area of the law. The
complex and sometimes convoluted development of the law of products liability is a
prime example.

https://scholarcommons.sc.edu/sclr/vol33/iss4/7
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Fact situations that may give rise to negligence actions for
wrongful pregnancy are the failure to diagnose a pregnancy
within the time when an abortion can be obtained and various
failings in connection with the performance of sterilization or
abortion procedures. The negligent acts complained of may arise
out of the surgery itself—cutting something other than the
proper tube, incomplete closing of a tube, or similar mechanical
actions during the surgery.?® Following the surgery there may be
negligence on the part of the physician for failure to perform
tests to confirm sterility, failure to heed pathology tissue re-
ports, or failure to inform the patient of any doubt about the
successful completion of the operation itself.?* Because recanal-
ization is a known process that can occur after a sterilization
procedure, the failure to apprise the patient of this fact could
give rise to an action for lack of informed consent.z®

The element of a negligence theory that has received partic-
ular attention in wrongful pregnancy litigation, however, is the
issue of proximate cause. For instance, in Custodio v. Bauer,?®
the defendant contended that the plaintifi’s pregnancy was
caused by the sexual relations between the parents—an inter-
vening cause—and not by the alleged negligence of the physician
in performing a sterilization procedure. The court rejected this
contention and stated that “it is difficult to conceive how the
very act the consequences of which the operation was designed

23. See notes 36 & 47 and accompanying text infra.

24. See notes 36 & 43-47 and accompanying text infra.

25. Problems may be encountered in an informed consent action that sounds in neg-
ligence. The information would no doubt be considered material, and therefore the duty
exists for the doctor to supply this informaton to the patient. But, under a negligence
theory most courts require that the patient prove causation by a showing that, if the
withheld information had been supplied, the patient would have chosen not to undergo
the procedure. The causal connection was found not to exist in Sard v. Hardy, 34 Md.
App. 217, 367 A.2d 525 (1976), a leading informed consent opinion that also happens to
be a wrongful pregnancy action. If the jurisdiction holds that informed consent cases
sound in battery, however, this obstacle is removed. Under a battery theory, the causa-
tion is established if the patient shows that material risk information was known to the
doctor, but withheld from the patient, and that the risk did materilize and cause injury
to the patient. Under a battery theory, the more significant issue would probably be the
materiality of the risk information. The question would be whether the patient would
consider the chance of recanalization to be an important consideration in a decision of
whether to elect a sterilization procedure as the birth control method of choice.

26. 251 Cal. App. 2d 303, 59 Cal. Rptr. 463 (1976).
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to forestall, can be considered unforeseeable.”??

A more serious problem of proximate cause, however, arises
in the cases in which the negligence complained of is the failure
to diagnose pregnancy in time for the plaintiff to obtain an abor-
tion.?® In establishing proximate cause, the plaintiff in a wrong-
ful pregnancy action arising out of a failure-to-diagnose situa-
tion must introduce evidence that an abortion would have been
obtained if the diagnosis had been timely made.

In Rieck v. Medical Protective Co.*® the defendant in-
formed the plaintiff that she was not pregnant. Two months
later another doctor diagnosed her as being seventeen weeks
pregnant, and subsequently a normal, healthy child was born.
Mrs. Rieck and her husband brought suit against the defendant
clinic alleging that she would have obtained an abortion if she
had been informed of the pregnancy at the earlier date. The
court, citing public policy, denied the action and couched much
of its policy argument in terms of causation. The court noted
that even when the chain of causation is complete, recovery may
be denied because of policy considerations. The court empha-
sized that

[t]he complaint here alleges what the parents of the child
would have done if they had been informed of the fact of preg-
nancy at the time of the mother’s consulting the obstetrician
sued. At the time of trial it is entirely predictable that the par-

27, Id. at 316-17, 59 Cal. Rptr. at 472,

28, Because the plaintiff was already pregnant and the child was in the process of
development when the physician breached his duty to the patient, the failure to diagnose
cases are more like wrongful birth actions in theory. The pregnancy itself did not come
about as the result of a physician’s negligence, but the continuation of the pregnancy and
ultimate birth of the healthy child is alleged to be the result of the defendant’s negli-
gence, The point of departure between the two kinds of actions, however, is that in a
wrongful pregnancy case the plaintiff did not want a child to be born at all, healthy or
otherwise, while the wrongful birth plaintiff may well have intended to have a child, but
did not intend to have a defective child. Although the health of a child is not a theoreti-
cal determining factor for classification of the action because a child can be both unplan-
ned and defective, the courts have clearly made a distinction as far as the outcome of the
case, This distinction is apparent in those jurisdictions that have allowed a wrongful
birth action to be brought by the parent of a defective child, but have not allowed a
wrongful pregnancy action for the birth of a healthy child. Compare Jacobs v. Theimer,
519 S, W.2d 846 (Tex. 1975)(wrongful birth) with Terrell v. Garcia, 496 S.W.2d 124 (Tex.
Civ. App. 1973)(wrongful pregnancy); compare Dumer v. St. Michael’s Hosp., 69 Wis. 2d
766, 233 N.W.2d 372 (1975) (wrongful birth) with Rieck, 64 Wis, 2d 514, 219 N.W.2d 242
(wrongful pregnancy).

29, 64 Wis. 2d 514, 219 N.W.2d 224 (1974).
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in Troppi and other decisions'?® and is the most equitable ap-
proach found in the case law for dealing with the situation.
When courts attempt to determine as a matter of law which det-
riments sould be considered and which should not, they enter a
realm of deliberation that is beyond the capability of the judici-
ary: fashioning a rule of law for dispensation of justice in all or
even a majority of the circumstances that might arise. Case-by-
case determinations should be made, and these are best left to
the wisdom of the American citizens who make up trial juries.
The abortion issue inevitably arises again in the considera-
tion of the damages suffered. A simple resolution to the problem
of damages resulting from the birth of an unplanned child may
be accomplished by simply getting rid of the unwanted child ei-
ther by aborting or by placing the child for adoption with some-
one who desires parenthood. This resolution, however, is both
callous and foreign to the natural impulse of a parent to nurture
and care for offspring once born even though a child may have
been unwanted at the time of conception. A plaintiff is under an
obligation to mitigate damages that might be caused by the
wrongful acts of the defendant. The plaintiff is not, however, re-
quired to take steps to avoid or minimize a loss suffered that, all
circumstances considered, a reasonable person might well de-
cline to take.!?® The court in Troppi addressed the issue directly
and noted a distinct difference between the avoidance of concep-
tion and the “disposition” of a human organism and recognized
that “a living child almost universally gives rise to emotional
and spiritual bonds which few parents can bring themselves to
break.”*?” The court mentioned the recognized preference in the
law for permitting a child to be reared by its natural parents

STATEMENT (SECOND) OF ToRTS § 920 (1979). Under a pure application of the theory, the
personal interest involved in the benefit conferred by the arrival of a normal, healthy
child could not be offset against the property interest involved in the economic calcula-
tion of the cost of raising the child. The Michigan Court of Appeals in Troppi recognized
that it was modifying the “same interest” rule and determined that an attempt to sepa-
rate the intangible damages from the economic costs of an unplanned child would be
unsound. 31 Mich. App. at 255, 187 N.W.2d at 518. As long as the courts include all of
the detriments of parenthood in the calculation, this would seem to be a reasonable ap-
proach under the circumstances.

125. E.g., Clapham, 102 Mich. App. 47, 300 N.W.2d 727; Sherlock, 260 N.W.2d 169;
Stribling v. deQuevedo, — Pa. Super. Ct. _, 422 A.2d 505 (1980).

126. C. McCorwmick, supra note 71, § 35, at 133.

127. 31 Mich. App. at 257, 187 N.W.2d at 519.
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rather than placing a child for adoption and went on to rule as a
matter of law “that no mother, wed or unwed, can reasonably be
required to abort (even if legal) or place her child for adop-
tion.”’?® The court stated the issues quite succinctly in reaching
this conclusion:

Many women confronted with an unwanted pregnancy will
abort the fetus, legally or illegally. Some will bear the child and
place him for adoption. Many will bear the child, keep and rear
him. The defendant does not have the right to insist that the
victim of his negligence have the emotional and mental make
up of a woman who is willing to abort or place the child for
adoption. If the negligence of a tortfeasor results in conception
of a child by a woman whose emotional and mental make up is
inconsistent with aborting or placing the child for adoption,
then, under the principle that the tortfeasor takes the injured
party as he finds him, the tortfeasor cannot complain that
damages that will be assessed against him are greater than
those that would be determined if he had negiligently caused
the conception of a child by a woman who is willing to abort or
place the child for adoption.??®

This approach to the issue comports with accepted principles of
the law of damages and gives recognition to human nature as
well.

In Ziemba v. Stenberg,'*® discussed earlier in this article,*®*
the Appellate Division of the New York Supreme Court ruled
that the plaintiff’s action alleging negligent failure to diagnose
her pregnancy was not barred because she had failed to obtain
an abortion. Although an abortion was still legally available to
the plaintiff at the time her pregnancy was discovered, the court
called attention to evidence that she had been advised that an
abortion at that stage of her pregnancy would be hazardous. The
court ruled that the right to an abortion could not be converted
into an obligation to have one and that whether the plaintiff
should have undergone an abortion to avoid the injury com-
plained of would be a question for the jury to determine.!3?

128. Id. at 260, 187 N.W.2d at 520 (footnote omitted).
129. Id. at 260, 187 N.W.2d at 520.

130. 45 A.D.2d 230, 357 N.Y.S.2d 265 (1974).

131. See text accompanying notes 31-33 supra.

132. 45 A.D.2d at 233, 357 N.Y.S.2d at 269.
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The same court issued a later decision, however, that indi-
cates a different attitude when the question under review is the
extent of damages suffered and not the existence of an injury. In
Sorkin v. Lee,*®® the court in effect required the plaintiff to miti-
gate damages by undergoing an abortion to terminate an un-
planned or unwanted pregnancy when it addressed the question
of whether the cost of raising the child was a recoverable ele-
ment of damages. The majority refused to allow this element of
damages and stated that “such damages are not only speculative
beyond realistic measurement . . . but in this case they were
avoidable because plaintiffs do not claim that defendant’s con-
duct prevented them from the discovery of the pregnancy or ter-
minating it or that abortion was contra-indicated because of any
medical condition of the mother.”*** The court gave lip service
to its prior holding in Ziemba that the right to an abortion can-
not be automatically converted into an obligation to have one in
the following passage:

We do not suggest that the mother was obliged to terminate
the pregnancy, nor do we intend to minimize the difficult per-
sonal choices confronting a married couple faced with an un-
planned pregnancy. Indeed, it is just because such situations
require difficult decisions which must be resolved by weighing
a variety of personal medical and social considerations, that a
defendant’s exposure to damages should not depend upon
them. On the facts of this case, however, abortion was a legiti-
mate medical option. Plaintiffs were free to elect it or not, but
their decision should not affect defendant [sic] potential
liability.*3®

At another point in the opinion, the court stated:

There are serious policy considerations which militate against
the recovery sought here. Manifestly, exposure to such dam-
ages may result in substantial verdicts against which potential
defendants cannot readily insure themselves. That danger will
suggest in many physicians that they should practice “defen-
sive medicine.” But decisions to sterilize or abort should be
based solely upon the psychic and physical well-being of the
patient and his or her family, and neither the family’s decision

133. 78 A.D.2d 180, 434 N.Y.S.2d 300 (1980).
134, Id. at _, 434 N.Y.8.2d at 301.
135. Id. at _, 434 N.Y.8.2d at 301.
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nor the physician’s advice should be influenced by considera-
tions of legal liability.**®

In a strong and well-reasoned dissent, Justice Hancock pointed
out the fallacy of the majority’s rationale and emphasized its ap-
parent requirement that a plaintiff plead and prove that an
abortion is medically inadvisable before being allowed to recover
for the cost of raising a child.

Moreover, and of greater significance, the majority position
presupposes the existence of a legal requirement that a woman,
who has conceived because of a doctor’s malpractice, must, if
she can withstand an abortion medically, choose between bear-
‘ing the child, though that choice for financial reasons, family
size, or other factors, amount to great hardship for the family,
and having an abortion, even though that course may be ab-
horrent to her for moral, philosophical, or religious reasons. I
am aware of no basis in the law or in our cultural, moral, or
sociological heritage lending support to such requirement. The
religious, ethical, and constitutional implications of such a rule
are far-reaching, to say the least. Although the majority dis-
claim any suggestion that they hold abortion to be “obliga-
tory,” the inescapable implication of the proposition is that a
woman who refuses to undergo an abortion for medical reasons
may recover while one who refuses for other reasons may
not.'s?

The dissent went on to point out that the majority’s concern re-
garding potentially excessive liability exposure for physicians in
such cases is both inappropriate®® and unjustified. The jurisdic-
tion allows recovery for the cost of raising a defective child in a
wrongful birth action. The dissent noted that the cost of raising
a normal child is likely to be much less than the special costs
required for raising an abnormal child, especially when the bene-
fits rule is applied to the gross amount calculated.

Most courts have now recognized that the benefits of having
a child are not so uniformly beneficial in all cases that they must
outweigh all damages sustained by every plaintiff and bar an ac-
tion for wrongful pregnancy. Those courts have rightly con-

136. Id. at —, 434 N.Y.S.2d at 302 (Hancock, J., dissenting).

137. Id. at _, 434 N.Y.S.2d at 304.

138. Id. at _, 434 N.Y.S.2d at 304 (citing Becker v. Schwartz, 46 N.Y.2d 413, 386
N.E.2d 807, 413 N.Y.S.2d 895 (1978)).
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cluded that a determination of these factual issues is within the
province of the jury and should not be decided by the courts as
a matter of law. Nevertheless, many courts continue to attempt
to establish the damages recoverable under such an action
purely as a matter of law. If a jury is competent to determine
whether the benefit of the birth of the child outweighs any dam-
ages sustained by the plaintiff, then a jury is also competent to
determine whether the benefits outweigh the cost of raising the
child and whether the benefits outweight the emotional strain
and inconvenience of raising the child. Determinations of the ex-
tent of these intangible detriments and benefits, that vary ac-
cording to the circumstances of each case are especially suited to
the unique service that is provided by a jury.

V. CoNcLUSION

Some courts have demonstrated a persistent reluctance to
recognize a cause of action for wrongful pregnancy when the re-
sult is the birth of a normal, healthy child. Courts have justified
the refusal to recognize the action on the basis that application
of the benefits rule negates any damages the plaintiff might suf-
fer,'*® that public policy dictates that the birth of a human being
cannot be wrongful,*® that damages are too speculative and un-
certain to allow recovery,’* and that it is not within the prov-
ince of the judiciary to recognize such a cause of action but that
its creation should be by legislative action.** Many cases have
now recognized wrongful pregnancy as a cause of action, but
have used many of the same arguments to restrict the elements
of damage that the plaintiff may recover, especially any claim of
damages for the cost of raising a normal, healthy child.

The unwillingness to recognize the action may be explained
in part by the apparent reluctance of many courts to accept the
rulings by the United States Supreme Court that the individual
has a constitutionally protected right not to have children. In
some cases, this inability to accept the right to have an abortion,
for instance, is more obvious than in others.'*®> Nevertheless, in

139. E.g., Shaheen, 6 Lycoming Rptr. 19, 11 Pa. D.&C.2d 41.

140. E.g., Rieck, 64 Wis. 2d 514, 219 N.W.2d 242.

141. E.g., Terrell, 496 S.W.2d 124,

142. E.g., Clegg, 89 Misc. 2d 510, 391 N.Y.S.2d 966.

143. For instance in Wilczynski, 73 Ill. App. 2d 51, 391 N.E.2d 479, the court al-
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all decisions since Roe v. Wade that deny recognition of the ac-
tion, the courts are ignoring the Supreme Court rulings regard-
ing the individual’s right not to have children. A guaranteed
right is only as good as the protection it receives from the courts.
Whether a court expressly circumvents the decision in Roe or
denies relief on other public policy grounds or by application of
the benefits rule as a matter of law, the result is the same. The
exercise of a fundamental right has been interfered with and the
court has refused to allow redress for the wrong done. It appears
that these courts are so reluctant to accept the existence of the
fundamental nature of the right that they are unwilling to pro-
tect it when the exercise of the supposed right has been wrong-
fully interfered with.

Some courts that have given recognition to the cause of ac-
tion demonstrate the same reluctance to grant full protection to
the individual’s right by restricting the elements of damages
that are compensable. Some courts assert that certain elements
of damages, especially the cost of raising a child, are not recover-
able as a matter of law, again on the basis of public policy. Nev-
ertheless, as stated by Judge Pearson in his dissenting opinion in
Public Health Trust v. Brown,**

[a] judicial declaration of pre-emptive public policy should ex-
press the manifest will of the people. . . . The majority’s con-
clusion that the benefits of parenthood in every case outweigh

lowed an action for wrongful pregnancy but denied recovery for the cost of raising the
child on the grounds of public policy. The court went through a labored analysis to con-
clude that the Illinois statute on abortion was valid under the parameters set forth in
Roe v. Wade and that the statute established a public policy favoring life over abortion.
The court went on to say:
In our judgment, a public policy which deems precious even potential life while
yet in the womb, at such cost and expense that condition may entail, does not
countenance as compensable damage to its parent or parents those additional
costs and expenses necessary to sustain and nurture that life once it comes to
fruition upon and after successful birth. The existence of a normal, healthy life
is an esteemed right under our laws. rather than a compensable wrong. Plain-
tiff perceives growing popular acceptance of abortion; however, “The public
policy as expressed by legislative acts is not a matter for the courts. Their duty
is to apply the law as they find it.” . . . If such damages are to be recognized in
cases of this character, they should be evaluated by legislative study first, with
consideration given to changing professional, economic, social and moral stan-
dards and conditions.
Id. at 62, 391 N.E.2d at 487 (citation omitted).
144. 388 So. 2d 1084 (Fla. Dist. Ct. App. 1980).
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the costs of raising a child is totally inconsistent with the man-
ifest will of, at least, the six jurors who decided the present
case. I regard the jury’s decision as a far more accurate declara-
tion of the will of the people than the majority’s decision.'*®

Judge Pearson further pointed out that

{tThe majority arrives at its assessment of the will of the people
by positing that “it is a matter of universally shared emotion
and sentiment that the intangible but all-important, incalcula-
ble but invaluable ‘benefits’ of parenthood far outweigh any of
the mere monetary burdens involved.”

There is a bitter irony in the rule of law announced by the
majority. A person who has decided that the economic or other
realities of life far outweigh the benefits of parenthood is told
by the majority that the opposite is true.’4®

The issues addressed in a wrongful pregnancy action—the detri-
ments that may result from an unwanted pregnancy and the
birth of an unplanned child, and the benefits of
parenthood—are not so universally recognized and accepted by
gociety as to have an agreed-upon value susceptible of determi-
nation as a matter of public policy.

The issue of damages in a wrongful pregnancy case requires
consideration of so many competing values based on differing re-
ligious, philosophical, moral, ethical, and sociological considera-
tions that it is particularly inappropriate to attempt to decide as
a matter of law which values have priority in all circumstances.
Troppi’s approach to the problem is the most equitable and the-
oretically sound resolution of the complex issue of damages. A
court should first instruct the jury that it may consider all of the
detriments to the plaintiff that may result from the unwanted
pregnancy and the birth of an unplanned child and then should
instruct them that these damages may be reduced by an amount
equal to the value of the intangible benefits received by the par-
ents as a result of the child’s birth. The jury should be permit-
ted to decide the dollar value that should be assigned to the
competing intangible interests and values, for that is a factual
determination under the circumstances of each case and is the

145, Id. at 1086 (Pearson, J., dissenting).
146, Id. at 1087,
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particular province of the jury to decide.

In short, the courts need to give the jury system an opportu-
nity to work in the resolution of wrongful pregnancy cases. Both
the decision ‘about whether the plaintiff has suffered any recog-
nizable injury and the determination of the extent of damages, if
any, that have been suffered by the plaintiff should be questions
for the jury. After all, public policy is supposed to be an expres-
sion of the consensus of opinion and reflected values of society,
and jurors are the representatives of society. If a wrongful preg-
nancy action or damages for the costs of raising a child are so
repugnant to the collective values of society that they outweigh
the individual’s right not to have children, the members of soci-
ety that make up the jury are the appropriate persons to make
the determination. This is not an abdication of judicial responsi-
bility. It is a recognition of the fact that we are living in chang-
ing times with changing values, and that the members of society
in the body of a jury are the best judges of the importance of
certain of those values in deciding how much compensation a
particular plaintiff should receive for the wrong done to him or
her.
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