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Introduction

In 2010, a Saudi royal advisor issued a fatwaI declaring that Muslim

t J.D. Candidate, Cornell Law School, 2012. The author wishes to thank the
Kristan Peters-Hamlin Fund for Women in the Middle East for financially supporting the
field research reported in this Note, and Professor Kimberly Haines-Eitzen for
facilitating funding through Cornell University's Near Eastern Studies Department.
Special thanks to Fatima Belhati and her family, residents of Azilal, for their assistance,
generosity, and hospitality. Thanks also to my family, Matthew Gates, Andrea Milano,
and everyone at Cornell's International Law Journal for their helpful comments and
support.

1. The term fatwa has several definitions, including a "non-binding advisory opin-
ion to an individual questioner;" a jurist's response to a question from a judge, an indi-
vidual, or an institution; or proffered evidence of Islamic law. Shaheen Sardar Ali,
Resurrecting Siyar Through Fatwas? (Re)Constructing 'Islamic International Law' in a Post-
(Iraq) Invasion World, 14 J. CONFLICT & SECURITY L. 115, 121 (2009).
44 CORNELL INT'L LJ. 693 (2011)
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women could breastfeed grown men in order to circumvent Shari'a's 2 ban
on non-family gender mixing, 3 proffering a controversial interpretation of
Islam's tenet that those who breastfeed from the same woman are de facto
family members. 4 Although this instance of extremism generated heated
debate throughout the Muslim world,5 such a debasing stance towards
women is not inconsistent with the spirit of Islamic law in many societies.
In Saudi Arabia, 6 for example, the influential religious establishment holds
that gender equality is "against the laws of God and against the laws of
nature."

7

Such extremism has captured the global community's attention;
Islamic societies' treatment of women has generated political, religious,
and social controversy. 8 However, one should not allow such instances of
extremism to overshadow the expansion of women's rights in many Mus-
lim societies. This Note focuses on women's family law rights in Morocco,
a country located in northwestern Africa, and often regarded as the West-
ern boundary of the Muslim-Arab world.9 Significantly, despite Morocco's
shared roots with nations such as Saudi Arabia in culture, religion, and
language, the Moroccan government has interpreted similar traditions to
yield the starkly different stance that gender equality is desirable.

2. Shari'a is known as the "all-encompassing law of Islam. In Muslim countries
where the Shari'a[ ] governs, it functions as a full legal system backed by the govern-
ment." Amna Arshad, Ijtihad as a Tool for Islamic Legal Reform: Advancing Women's Rights
in Morocco, 16 KAN. J.L. & PUB. POL'Y 129, 131 (2006-2007).

3. Fatwa Fight Rages Between Saudi Clerics, AL ARABIYA NEWS CHANNEL (July 1,

2010), http://www.alarabiya.net/articles/2010/07/01/112770.html#003.
4. AVNER GILADI, INFANTS, PARENTS, AND WET NURSES: MEDIEVAL ISLAMIC VIEWS ON

BREASTFEEDING AND THEIR SOCIAL IMPLICATIONS 21 (1999).

5. See, e.g., Saudi Clerics Battle over Adult-Breastfeeding, Music Fatwas, HURRIYET

DAILY NEWS & ECON.REV. (July 2, 2010), http://www.hurriyetdailynews.com/n.php?n-
saudi-clerics-battle-over-adult-breastfeeding-music-fatwas-2010-06-30.

6. The kingdom of Saudi Arabia has been described as "the quintessential funda-
mentalist Islamic state." Dr. William Millward, Commentary No. 30: The Rising Tide of
Islamic Fundamentalism (I), CAN. SEC. INTELLIGENCE SERV. (April 1993), http://www.csis-
scrs.gc.ca/pblctns/cmmntr/cm3o-eng.asp.

7. FARIDA DEIF, HUMAN RIGHTS WATCH, PERPETUAL MINORS: HUMAN RIGHTS ABUSES

STEMMING FROM MALE GUARDIANSHIP AND SEX SEGREGATION IN SAUDI ARABIA 8 (2008).
8. See, e.g., Mohamed Younis, Daughters of the Nile: The Evolution of Feminism in

Egypt, 13 WASH. & LEE J. CIVIL RTs. & SOC. JUST. 463, 483 (2007).
9. "Slightly larger than California" and with a population of approximately 35 mil-

lion, Morocco borders the Mediterranean Sea to the north and the Atlantic Ocean to the
west. Background Note: Morocco, U.S. DEP'T OF STATE (Apr. 20, 2011), http://www.state.
gov/r/pa/ei/bgn/543 1.htm [hereinafter Morocco Background Note]. "Morocco is a consti-
tutional monarchy with a bicameral parliament and independent judiciary; however,
ultimate authority rests with the king." Morocco: Country Specific Information, U.S. DEP'T
OF STATE (May 25, 2011), http://travel.state.gov/travel/cispa_tw/cis/cis975.html#
country. Culturally, its inhabitants are 99.1% ethnic Arabs, Berbers (indigenous Moroc-
cans), or mixed Arab-Berber, and speak either Darija (Moroccan colloquial Arabic) or
one of several Berber dialects, although French serves as a language of commerce.
Morocco is an Islamic state, and 98.7% of Moroccans are Muslim. Among other groups,
Morocco is a member of the Arab League, the Arab Maghreb Union, and the Organiza-
tion of the Islamic Conference. See Morocco Background Note, supra.
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Morocco's new Moudawana,'0 the 2004 legislation on family law with pro-
visions largely derived from Islamic sources," confers unprecedented
rights on Moroccan women. 12 Even before the law's passage, the past sev-
eral decades in Morocco witnessed drastic changes in women's status.
These changes range from an increase in women legislators 13 to unionized
women doctors.14 With the help of the new Moudawana, the transforma-
tion expands to a codification of women's rights to be protected from prac-
tices such as child marriage, and to have equal footing with men in both
marriage and divorce. 15 The Moudawana is almost revolutionary, eliminat-
ing aspects of traditional Islamic family law, which many consider sacred
and unalterable. 16

Seven years after the law's passage, however, varied sources indicate
that it has been less effective in practice than its proponents would hope. 17

For instance, observers and NGOs report judicial opposition to the law, as
well as judicial corruption, both of which result in under-implementa-

10. See The Moroccan Family Code (Moudawana) of February 5, 2004: An Unofficial
English Translation of the Original Arabic Text, GLOBAL RIGHTS PARTNERS FOR JUSTICE
(2005), http://www.globalrights.org/site/DocServer/Moudawana-EnglishTranslation.
pdf?doclD=3106 [hereinafter Moudawana].

11. See Arshad, supra note 2, at 135.
12. See id. at 139.
13. See The Moroccan Women's Movement: A Study in Dynamism, GLOBAL FUND FOR

WOMEN (2010), http://www.globalfundforwomen.org/what-we-do/publications/
reports/latest-annual-report/912.

14. See Sarah Touahri, Morocco's Women Doctors to Intensify Protest Action,
MAGHAREBIA Uan. 28, 2009), http://www.magharebia.com/cocoon/awi/xhtmll/enGB/
features/awi/features/2009/01/28/feature-01.

15. Moudawana, supra note 10, at arts. 19, 25, 51 (stating in Article 51 that "[t]he
mutual rights and duties between spouses are ... the wife's assuming with the husband
the responsibility of managing and protecting household affairs and the children's edu-
cation"). Although the Moudawana does not address the issue of violence against
women, it is a major concern in Morocco. See Sarah Touahri, Morocco Seeks to Criminal-
ise Violence Against Women, MAGHAREBIA (Apr. 1, 2008), http://www.magharebia.com/
cocoon/awi/xhtmll/enGB/features/awi/features/2008/04/01/feature-O1. In 2011,
the Moroccan government released a report indicating that "63 percent of Moroccan
women have been victims of violence recently and about a quarter of them have been
sexually assaulted at least once in their lives." Two-Thirds of Morocco Women Face Vio-
lence: Study, AGENCE FRANCE-PRESSE (Jan. 10, 2011), available at http://www.google.com/
hostednews/afp/article/ALeqM5iANukyJhCZFntoH wHWv7sohEo-A?docId=CNG.a725
6a3419e3e3b03b8dlb50e17ae892.fdl.

16. See, e.g., Hajar Dehhani & Zineb Ibnouzahir Lahlou, 1l y a 15 ans, les Marocaines
ne pouvaient pas . . . , FEMMES DU MAROC, Jan. 2011, at 38.

17. For example, a prominent women's rights NGO with several offices in Morocco,
La Ligue Democratique des Droits de la Femme (the Democratic League for Women's
Rights), has published several reports on the effectiveness of the Moudawana's applica-
tion. The 2006 report is the latest available. Each report surveys statistics-which are
incomplete and perhaps questionable-from Morocco's eight family courts, located in
Rabat, Casablanca, Marrakech, Fkih Ben Saleh, Ouarzazate, Mohammedia, Larache, and
Beni Mellal. While the League has reported some successes, the reports have also shown
major under-implementation, as well as a lack of cooperation and transparency from
government officials with regard to access to statistics on marriage and divorce. See
LIGUE DEMOCRATIQUE DES DROITS DES FEMMES, RAPPORT ANNUEL 2006, at 2-13 (2006),
available at http://www.flddf.ma/FLDDF/ciofem/ciofem_Publications.htm [hereinafter
2006 LDDF REPORT].
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tion.18 Another important indicator of the Moudawana's limited success is
that the rate of child marriage has risen rather than abated,19 a trend that
suggests easy circumvention of the law's new minimum marriage age of
18.20 These and other difficulties seem especially daunting in areas where
economic development progresses slowly. 2 1 Despite its revolutionary lan-
guage, the Moudawana may face a level of impotence, exemplifying the real-
ity that "[dirafting and enacting a new law is one thing, implementing it is
another."22 The law's very origination with the King, rather than with Par-
liament-the Moroccan government's representative body, at least nomi-
nally-is another warning sign that Moroccan society may not be ready to
accept these new standards. 23

The accomplishments and the challenges surrounding the
Moudawana's enactment and implementation have implications for
women's rights initiatives around the world. It is not unusual for legislative
women's rights reforms to encounter barriers to achieving tangible suc-
cesses. 24 This is particularly evident in the field of international human
rights, where targeted communities may perceive values enshrined in laws

18. See 2009 Human Rights Practices: Morocco, U.S. DEP'T OF STATE (Mar. 11, 2010),
http://www.state.gov/g/drl/rls/hrrpt/2009/nea/136075.htm [hereinafter Morocco
Human Rights Report]; see also THE WORLD BANK LEGAL VICE PRESIDENCY, MOROCCO:

LEGAL & JUDICIAL SECTOR ASSESSMENT 32 (June 2003), available at http://siteresources.
worldbank.org/INTLAWJUSTINST/Resources/MoroccoSA.pdf [hereinafter MOROCCO

ASSESSMENT].

19. Sarah Touahri, Child Marriage in Morocco Criticized, MAGHAREBIA (May 5, 2009),
http://www.magharebia.com/cocoon/awi/xhtmll/enGB/features/awi/features/2009/
05/05/feature-01.

20. See id.; see also Moudawana, supra note 10, at art. 19.

21. See Beatrice Beloubab, La situation des Marocaines a-t-elle vraiment evolue?, FEM-

MES DU MAROC, Jan. 2011, at 46 ("Certainly, from a legislative point of view, women's
condition has evolved .... But in reality, in rural areas or in the outskirts of cities,
women . . live in a state of precariousness. One even sometimes has the impression

that their situation is regressing, often because of the economic problems and the
crisis.").

22. Keith A. Rosten, The Scaffolding for Legal Infrastructure: Developing Sustainable
Approaches, 16 TUL. J. INT'L & COME. L. 395, 415 (2008) (quoting MARK DIETRICH,

LIZBETHE HASSE & KETEVAN KVATSKHAvA, RULE OF LAW ASSISTANCE IMPACT ASSESSMENT:

GEORGIA 38 (2002)).
23. See Omar Brouksy, Le Processus D'Adoption de la Moudawana, Entre la Preemi-

nence du roi et la Lassitude du Parlement, 41 ANNUAIRE DE L'AFRIQUE DU NORD 235,
235-36 (2005). In February 2011, although in circumstances less tumultuous than in
other areas of the Arab world, Moroccans joined in the mass protests calling for demo-
cratic reform and increased government transparency. See Lisa Abend, Protests in
Morocco: Just Don't Call It a Revolution, TIME, Feb. 22, 2011, available at http://
www.time.com/time/world/article/0,8599,

2 05 2 901,00.html.

24. E.g., Anne N. Arbuckle, The Condom Crisis: An Application of Feminist Legal The-

ory to AIDS Prevention in African Women, 3 IND. J. GLOBAL LEGAL STUD. 413, 445 (1996)
(discussing the ineffectuality of laws aimed at improving women's status in Sub-Saharan
Africa); H. Ray Liaw, Women's Land Rights in Rural China: Transforming Existing Laws
into a Source of Property Rights, 17 PAC. RIM L. & POL'YJ. 237, 238 (2008) (noting how
social mores' intersection with rights reforms in rural China limits reforms' effects for
women).
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to be "external" to their actual value systems. 25 Such instances of "norm
externalization" contribute to discrepancies between law as written and
law as followed. 26 In this regard, the question of women's rights is espe-
cially sensitive and complex. Most human rights groups adopt an "aboli-
tionist" approach, advocating for total elimination of societal practices that
impede women's advancement. 27 This approach fails to promote the effi-
cacy of laws, however, because it spurs accusations of cultural imperialism,
neglects the difficulties of altering cultural practices, and fails to provide a
holistic account of the context in which these laws fail. 28 It is, therefore,
essential for women's rights advocates to develop a nuanced and multi-
faceted strategy for bridging the gap between ancient custom and modern
legislation. The Moudawana is, consequently, a test case whose situation
warrants scrutiny; where the law succeeds and fails may provide an indica-
tor for similar future undertakings of how to account for cultural contexts
with controversial, rights-based laws.

The Moudawana is also of particular interest because it is one of few
examples of a transition between traditional Islamic family law and mod-
ernized family law based in Islam. 29 Because this law is grounded in
Islam, it illustrates how sacred tradition need not be inimical to modern,
rights-based law. Approximately 1.5 billion people in the world practice
Islam,30 and various countries continue to apply Shar'ia,3 1 so a law that
reconciles these two conceptions of rights has implications for a large por-
tion of the global community. As Muslim feminists continue to develop a
dialogue that incorporates principles of both Islamic tradition and gender
equality,3 2 the Moudawana's example will be informative.

Inevitably, time and resources are required for the full implementation

25. See Allison D. Kent, Custody, Maintenance, and Succession: The Internalization of
Women's and Children's Rights Under Customary Law in Africa, 28 Mici. J. INT'L L. 507,
519-20 (2007).

26. See, e.g., Liaw, supra note 24, at 238.
27. Celestine I. Nyamu, How Should Human Rights and Development Respond to Cul-

tural Legitimization of Gender Hierarchy in Developing Countries?, 41 HARV. INT'L L.J. 381,
392 (2000).

28. Id. at 393.
29. See Ziba Mir-Hosseini, The WorldJustice Project MENA Rule of Law Conference:

The Road to Justice in MENA: National, International, and Traditional Justice Systems
WorkingTogether-The Case of Morocco 1 (2010), available at www.mena20lowjp.org/
. . ./Ziba-Mir-Hosseini-Anthropologist-Hauser-Global-Law-School-Program-New-York-
University.doc.

30. PEw RESEARCH CTR. FORUM ON RELIGION & PUB. LIFE, MAPPING THE GLOBAL MUS-

LIM POPULATION: A REPORT ON THE SIZE OF THE WORLD's MUSLIM POPULATION 1 (Oct.
2009), available at http://pewforum.org/uploadedfiles/OrphanMigratedContent/Mus-
limpopulation.pdf.

31. See, e.g., Central Intelligence Agency, Iran, THE WORLD FACTBOOK (June 14,
2011), https://www.cia.gov/library/publications/the-world-factbook/geos/ir.html; Cen-
tral Intelligence Agency, Malaysia, THE WORLD FACTBOOK Uune 14, 2011), https://www.
cia.gov/library/publications/the-world-factbook/geos/my.html; Central Intelligence
Agency, Somalia, THE WORLD FACTBOOK (June 14, 2011), https://www.cia.gov/library/
publications/the-world-factbook/geos/so.html.

32. See Andra Nahal Behrouz, Women's Rebellion: Towards a New Understanding of
Domestic Violence in Islamic Law, 5 UCLAJ. ISLAMIC & NEAR E. L. 153, 165 (2005-2006).
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of any law, particularly if the reform is controversial. 33 That is, "[ilf there
is not an indigenous demand for reform, building the demand will be a
long-term effort requiring a sustained commitment of time and energy."3 4

Perhaps here, where public and judicial support for the law is questiona-
ble, the relevant inquiry is whether the Moroccan government recognizes
the numerous impediments to the law's effectiveness, and whether ade-
quate efforts to build support are fueled with "a sustained commitment of
time and energy."'3 5 Currently, reports of societal practices indicate that,
without significant intervention, the law may remain ineffective for those
who need it most, particularly women with low incomes or those living in
rural areas.

3 6

Part I of this Note evaluates the Moudawana in light of its break with
traditional Shari'a, alongside its fidelity to other Islamic law principles, in
giving Moroccan women unprecedented rights. While the new Moudawana

has provisions addressing inheritance, children's rights, and assets within
a marriage, this Note focuses on the provisions concerning marriage and
divorce because they provide the simplest and most accessible illustrations
of the law's practical efficacy. 3 7 Part Il-with the aid of qualitative evi-
dence gathered in rural Morocco-posits that the Moudawana is not univer-
sally enforced, and that under-enforcement likely results from deeply
entrenched societal factors, as well as more immediate influences. Finally,
the conclusion proposes additional reforms to the Moudawana and imple-
mentation mechanisms. These proposed reforms would better account for
the complex realities of rural life in Morocco, as well as the fact that the
Moudawana affronts many people's value systems, undermining its effi-
cacy. A basis for the proposed reforms is one human rights NGO's experi-
mental paralegal program in Sierra Leone, which works to reconcile rights-

33. See Hiram E. Chodosh, Reforming Judicial Reform Inspired by U.S. Models, 52
DEPAUL L. REV. 351, 358-63 (2002) (discussing the reform of judicial institutions).

34. Rosten, supra note 22, at 404. Although the Moudawana was passed, in part,
because of an indigenous demand for reform, the demand came from a committed
group of activists who do not necessarily reflect the point of view of polarized Moroccan
society. See Morocco: A Look at Women's Rights 5 Years After Reforms, THE HUFFINGTON
POST (June 9, 2009), http://www.huffingtonpost.com/2009/06/09/morocco-a-look-at-
womens_n_213362.html [hereinafter A Look at Women's Rights].

35. Rosten, supra note 22, at 404.

36. See Beloubab, supra note 21, at 46.

37. "The new Moudawana ... requires that both sexes have reached the minimum
age of eighteen [to marry]. It authorizes women who have reached the age of majority to
marry without the intermediary of a marital tutor.... The new Moudawana does not
abolish polygamy; instead, polygamy is subject to prior court authorization to safeguard
the rights of the first wife and her children.... The new Code authorizes a woman who
wishes to end the marriage to file a petition before the court for divorce for [irreconcila-
ble differences] .... The court is obliged, in such cases, to grant and pronounce the
divorce." Marie-Claire Foblets, Moroccan Women in Europe: Bargaining for Autonomy, 64
WASH. & LEE L. REV. 1385, 1390-93 (2007). The law also gives women rights to ali-
mony and equality in custody over children. See Siham Ali, Moroccans Assess
Moudawana Progress, MAGHAREBIA (Oct. 9, 2009), http://www.magharebia.com/cocoon/
awi/xhtmll/en GB/features/awi/reportage/2009/10/09/reportage-01.
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if [the girl] is sixteen."213 A woman has an incentive to not seek a divorce
because she is likely financially dependent on her husband. Moreover,
attempting to force an ex-husband to pay alimony entails significant diffi-
culties, or may result in the husband's imprisonment, which still leaves the
woman without financial support.2 14 Further, a woman has little incentive
to exercise the right to choose a husband if it risks alienating her nuclear
family, which would deprive her of another means of financial support, or
a place to return to in case of divorce. In sum, poverty undermines the
Moudawana by providing disincentives to follow many of the law's essential
provisions, whether in terms of foregoing financial gain or preventing
familial disputes.

Poverty also contributes to the Moudawana's inefficacy by impeding
access to legal services, courts, and privileges from judicial actors. Accord-
ing to the World Bank, legal aid services in Morocco are "embryonic and
restricted to criminal matters. ' 2 15 Thus, for the many who cannot afford
private lawyers, few free services are available for addressing the civil mat-
ters covered by the Moudawana. Linguistic issues may also arise. As many
indigent people in Morocco speak only Berber, they will face difficulties
functioning in the Arabic-speaking judicial system, or collaborating with a
lawyer from a city who may speak only French.2 16 Additionally, the sim-
ple fact of not being able to leave one's job freely-such as in the agricul-
tural sector-in order to go to court renders the working class less likely to
be able to physically access the court system. Finally, with corruption
among judges arguably a commonplace reality, 217 outcomes may be deter-
mined by someone's ability to bribe, leaving those with low incomes at a
disadvantage in terms of favorable or speedy resolutions of disputes. As
women tend to have less access to money than men, these factors likely
influence women's access to justice all the more harshly. Although the
Moudawana cannot be expected to account for every societal difficulty in
Morocco, in failing to do so somewhat, its objectives go unfulfilled.

4. Illiteracy

In 2004, 39.5% of urban women and 74.5% of rural women could not
read, according to a Moroccan census report.2 1 8 Currently, the NGO
Global Rights reports the illiteracy rate as 42% of urban and 82% of rural
women. 2 19 Illiteracy naturally impedes public participation, 2 20 thus, these

213. Interview with two women, in Afourer, Azilal, Morocco (Ann Eisenberg trans.,
Jan. 6, 2011) [hereinafter Interview #6].

214. See Ali, supra note 37; see also, e.g., Interview #13, supra note 146 (describing
that "[the woman] went to the court and asked for a divorce.... The court told him he
had to give her money, but he didn't give it to her, so he went to prison. He went to jail
for not giving her money. [He was there] I think, some six months.").

215. MoRocco ASSESSMENT, supra note 18, at 5.
216. See id. at 20.
217. See Morocco Human Rights Report, supra note 18.
218. See RECENSEMENT GENERAL, supra note 139, at 23.
219. Morocco, GLOBAL RIGHTS PARTNERS FOR JUSTICE (2009), http://www.globalrights.

org/site/PageServer?pagename=www africa morocco (last visited May 29, 2011).
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statistics indicate that vast numbers of Moroccan women risk exclusion
from discourses concerning the law. Moreover, the public in Morocco gen-
erally "has little access to legal information. '22 1 Consequently, the
Moudawana simply may not enter the lives of a large portion of Moroccan
women due to their lack of awareness. Even if an illiterate woman were
aware of the law, her illiteracy might impede her ability to understand her
rights or to operate effectively within the legal system. Lack of education
poses a significant barrier for individuals to access information regarding
their rights, and, in turn, limits the accessibility of those rights, such as
those provided by the Moudawana.2 22

5. Perceptions of the Law's Aims and Effects

Moroccan citizens have reported varied perceptions of what the
Moudawana's effects have been or will be. Some have said that women's
new power will cause men to fear marriage and increase the divorce
rate. 223 Going even further, others have said that the Moudawana has
allowed exploitative women to gain an even higher footing than the law
intended, and that more men are now victims of domestic violence.22 4

One man living in Azilal opined: "The law went too far. It gave a lot to
women and men are suffering, poor things. '2 25 Indeed, such stories feed
anti-Moudawana sympathies. His wife moved with their daughter to a
neighboring town without his consent, pulling her out of school and leav-
ing the interviewee alone with their 16-year-old son. If the interviewee
sought divorce, she would gain custody of both children under the new
law. Also, as their marriage had never been recorded, because they were
cousins, judicial redress might not have been available to them at all. Thus,
rather than seeking judicial redress, the interviewee stayed with one child
and felt forced to accept the absence of the other.2 26 Examples such as this
one, where the law seems to serve injustice, as well as perceptions of the
law that may be less grounded in reality, promote antipathy towards the
Moudawana and further undermine its objectives.

6. Gaps in the Law Itself

Where the Moudawana logically should provide redress, loopholes and
absent provisions often render it a useless tool. Drafters deliberately main-

220. See Dianne Otto, A Sign of "Weakness"? Disrupting Gender Certainties in the
Implementation of Security Council Resolution 1325, 13 MIcH. J. GENDER & L. 113, 151
(2006) (discussing rural residences, illiteracy, access to information, transportation
problems, and conservative patriarchal culture as interrelating factors undermining
women's public participation).

221. MoRocco ASSESSMENT, supra note 18, at 5.
222. See Ali, supra note 37.
223. See A Look at Women's Rights, supra note 34. Four years after the law's enactment,

however, marriage had increased and the divorce rate had stayed the same. See id.
224. Interview with woman, in Afourer, Azilal, Morocco (Ann Eisenberg trans., Jan. 5,

2011) [hereinafter Interview #3].
225. Interview with man, in Afourer, Azilal, Morocco (Ann Eisenberg trans., Jan. 4,

2011) [hereinafter Interview #2].
226. Id.
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tained many aspects of the Moudawana's more conservative Shari'a prede-
cessor, perhaps to make a concession to fundamental Islamists who wield
significant political power, 22 7 or to encourage popular support for the law.
The result, however, is that the law does not account for certain basic
rights that one would expect to be included in a progressive women's rights
law. 228 The provision for waivers of the minimum marriage age is one
example of the legislation effectively undermining itself. In another
instance, an online Moroccan newspaper reported a story about a married
woman whose husband "stole" her daughters. Although she sued for cus-
tody, the court told her that "the law talks of custody, but only in the case
of divorce."'2 29 Due to this ambiguity, she "has suffered years of separation
from her children."230 Additionally, although men's legal guardianship of
women was purportedly eliminated, "women still do not have the right to
give their under-age children permission to fill in official documents such
as passport applications."' 23 1 One activist explained: "We've seen cases of
fathers who never ... see their child, yet their permission is still needed
before the child can get life-saving surgery. '2 32 Husbands continue to
wield significant power within the familial sphere, even if they are no
longer present in it.

A glaring absence in the legislation is that the Moudawana does not
recognize the rights of unwed mothers. The New York Times reported in
2009: "Despite an important reform of Morocco's family code in 2004,
pressed upon a reluctant Parliament by the young king, Muhammed VI, sex
outside marriage is not recognized in Morocco, any more than homosexu-
ality is."'23 3 Since Moroccan law actually forbids sex outside marriage, sin-
gle mothers have no right to child support payments. Dealing with their
situation socially may be as difficult as accepting their lack of legal
options. "Single mothers are, generally speaking, considered as pariahs,"
anthropologist Jamila Bargach explained to the BBC. 234 If a young woman
comes home pregnant and unmarried, her family may well beat her or cast
her out.2 35 "Even intellectuals don't accept the idea of single mothers,"
added women's rights activist Aicha Ech Chana.23 6 Thus, while the
Moudawana purports to establish gender equality in Morocco, this equality
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is still confined to women who have been married or divorced, and leaves
one stigmatized demographic at the bottom of the social and legal totem
pole.

In sum, numerous interrelated factors act as bricks in a wall that
impedes the Moudawana's successful implementation and undermines its
objectives. Some, such as the influence of religion and patriarchal values,
stem from Morocco's unique cultural and historical context. Others-pov-
erty, illiteracy, and corruption, for instance-are typical obstacles to effec-
tive legal infrastructure and citizen participation, 2 37 and would tend to
paralyze the vindication of rights worldwide. The complexity and variety
of these factors indicate the necessity for intensive, multi-faceted strategies
for promoting the law's objectives.

III. Recommendations from Sierra Leone: Re-Imagining Legal Services

The Moudawana's situation is not unique. Failures "to heed socio-legal
specificity ' 238 often result in unsuccessful legal projects, compromising,
for example, the implementation of international human rights norms,2 39

or legal services in developing countries imported from the United
States.240 Although local norms traditionally seemed trivial to well-inten-
tioned reformers, these norms can make or break potentially revolutionary
changes. This is particularly true in sub-Saharan Africa, where many coun-
tries continue to be bifurcated between "formal legal systems inherited
from the former colonial powers" and "'customary' legal regimes derived
from traditional approaches to justice." This indicates the age-old incom-
patibility of these clashing entities. 24 1 Thus, it is beneficial to assess the
potential for further reform to the Moudawana in relation to other instances
of conflicts of norms.

Some of the necessary reforms to the, Moudawana are clear, and the
potential for most may be limited by a lack of resources or political will. 242

237. See, e.g., C. Raj Kumar, Corruption, Development and Good Governance: Chal-
lenges for Promoting Access to Justice in Asia, 16 MICH. ST. J. INT'L L. 475, 542-43 (2008)
(discussing corruption, resource allocation, and poverty as impediments to development
in South Asia).
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From a legislative standpoint: Single mothers must be afforded the same
rights as wed ones; waivers to the minimum marriage age must be elimi-
nated; alimony payments must be sufficient and enforceable; vestiges os
patriarchal authority over children must be removed; and judicial discre-
tion should be limited. As for the judiciary: Corruption and lassitude must
be rooted out, as in any system that is to be effective; women judges must
be continuously recruited; judicial sensitization trainings must be
increased; and the infrastructure of family courts and legal services should
be expanded.

However, such reforms, if enacted, would continue to make slow pro-
gress towards serving the Moudawana's objectives universally, 24 3 indicating
the necessity of a solution that goes to the root of the conflict: The law
contravenes the culture. Additionally, legislative and judicial reforms
would still be far removed from systemic issues such as poverty and illiter-
acy. This is the stage where looking to other countries with analogous
situations becomes essential. A model that could be followed is that of the
increasingly prominent Sierra Leonean NGO, Timap [Stand Up] for Jus-
tice. Functioning in a nation recently ravaged by civil war and where there
were only 100 lawyers in 2006,244 Timap's system overcomes various cul-
tural and societal barriers to enhance access to international human rights
norms in rural Sierra Leone through free justice services around the coun-
try. Although working with a domestic law, the Moudawana's proponents
should look to the structures and principles that Timap has utilized to over-
come analogous circumstances of norm externalization.

Timap first became active in 2004, drawing inspiration from paralegal
programs in South Africa that were started to combat apartheid. 24 5

changes that were achieved, and women's groups played a key role in securing those
changes. See id. at 320. Feminist groups use a sophisticated approach in advocating for
additional reforms to the Moudawana itself and to its execution. First, they continue to
change the dialogue of feminism to make it more appealing to conservative, traditional-
ist groups, which is a vital element in the campaign for garnering grassroots support.
See id. Second, feminist groups pressure the government for changes both to legislation
and to government practices. For instance, the head of the LDDF, Fouzia Assouli, has
demanded reform of the Moudawana "to restrict and clearly define ... judges' powers
regarding child marriage." Touahri, supra note 19. LDDF and other groups have also
pressured the Ministry of Justice "to impose strict penalties against any legal guardian
who facilitates underage marriage and on any man who marries a minor girl without
permission from the court." Belhaj, supra note 147. They have additionally asked for
the implementation of the Convention of the Rights of the Child, as well as increased
public awareness campaigns. See id. Despite such laudable efforts, certain barriers may
limit what women's groups can accomplish, including limited activities in rural areas,
society's rejection of feminist values as anti-Islam, and the lack of a cohesive women's
movement with clear objectives. See Wuerth, supra note 85, at 326-27.
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Timap's goal is "to bring justice and conflict-resolution services to poor
and marginalized communities while simultaneously increasing their own
capacity to seek and advocate for better justice services."2 46 Particular
problems the founders hoped to address with this experimental program
included lacking infrastructure and the dearth of legal services in rural
areas. 24 7 In addition, Vivek Maru, Timap's co-founder, described Sierra
Leonean society as "a system of layered, personalized, authoritarian
patrimonialism," which stands in inherent tension with principles of jus-
tice, fairness, and autonomy. 248 Courts in Sierra Leone are split between
local, customary law courts, which apply customary law that often con-
flicts with international human rights norms, and a formal system concen-
trated in Freetown, which most people cannot access. 24 9 Customary law
rarely aligns with the constitution as it is supposed to, is often applied
unfairly, and has no mechanism for independent review.250 Thus, Timap's
founders decided "to contribute to the process of reform from below ''2 5

I by
establishing a human rights advocacy system based on the notion that cus-
tomary law is malleable rather than monolithic, and that "societal internal-
ization" is a viable strategy for "promot[ing] positive social change from
within."

25 2

The organization now has 13 field offices, a headquarters in Freetown,
and a staff of 25 paralegals and several lawyers.2 53 Their model is simple
and does not aim "to supplant either customary or formal dispute mecha-
nisms. To the contrary, much of [their] work involves helping clients to
access and navigate both sets of institutions. ' 25 4 First, paralegals-easier
to come by than lawyers, and requiring less pay-are recruited from the
communities where they will ultimately work. Unlike with legal aid ser-
vices in cities, this policy ameliorates issues of differing dialects or igno-
rance of cultural norms on the part of service providers. Next, these
paralegals are trained in law, government processes, and paralegal skills,
and trainings continue throughout their employment. Paralegal teams then
return to their communities where they tailor their objectives to the com-
munities' needs and requests. For instance, Vivek Maru noted that some
issues community members asked them to address included "domestic vio-
lence ... corruption, police abuse, economic exploitation ... and right to
health."255 Accordingly, paralegals use diverse methods to further access
to justice:

For individual justice-related problems (e.g., a woman is beaten by her hus-
band or a juvenile is wrongfully detained), the paralegals provide informa-

246. DALE, supra note 245, at 1.
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tion on rights and procedures, mediate conflicts, and assist clients in
dealing with government and chiefdom authorities. For community-level
problems (e.g., domestic violence is prevalent in the community or a police
department has adopted a policy of detaining juveniles with adults), they
engage in community education and dialogue, advocate for change with
both traditional and formal authorities, and organize community members
to undertake collective action. The paralegals and the program as a whole
straddle the dualist legal system, drawing on and engaging both customary
and formal institutions depending on the needs of a given case. In a small
number of cases, chosen either because the injustice is particularly severe or
because of the possibility of legal impact, the coordinating lawyers provide
direct legal representation or high-level advocacy. 25 6

This model goes above and beyond the typical legal services provider, and

thereby empowers local community members to address diverse problems

in a context that they understand and accept. Timap workers are educa-
tors, mediators, advocates, community organizers, and litigators all in one.
What is most essential, however, is that they are from the communities

they are assisting, mitigating perceptions of externally-imposed value sys-

tems as they act in furtherance of the law.

The Moudawana's objectives would be better served if such a system

were in place. Factors contributing to the Moudawana's inefficacy include
social values and practices such as patriarchy and an attachment to child

marriage, judicial corruption, poverty, illiteracy, misperceptions about the

law, and legislative gaps. Timap's model would mitigate the effects of most

of these factors. For social values, the presence of a paralegal from a given

community would make the women's rights dialogue a local one, garnering

deeper respect for the question and an incentive to listen. By making infor-
mation about law and the judicial system more accessible, Timap's model

would make illiteracy and poverty less extreme impediments to accessing

justice. Finally, through education about the law and community organiz-
ing, Timap's model would both increase awareness and equip rural com-

munity members to advocate for the changes they perceive as necessary.

The analogy between Morocco and Sierra Leone does not transfer

completely in several regards. In particular, Morocco's system of "legal

dualism" is less pronounced than Sierra Leone's. 25 7 Additionally,
Morocco is wealthier, has better-functioning institutional infrastructures,

and has a greater reliance on Islam in daily operations.25 8 However,
Morocco's situation is analogous to Sierra Leone's in that, where informal

institutions are not concrete, cultural norms and values themselves func-
tion as a de facto structure juxtaposed against the formal judicial one, as

demonstrated by the way they are able to undermine formal law. The

effects of limited respect for the formal judicial institution, limited access

to it, and numerous disincentives to use it are similar in Morocco and
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Sierra Leone, indicating that an effective rural legal services system in the
latter would also be effective in the former.

There are compelling reasons for countries such as Morocco to incor-
porate legal empowerment systems akin to that of Timap for Justice. Vivek
Maru outlined these reasons. First, "institutional reform is slow and diffi-
cult, and there is a need to tend to those wounded by broken systems not
yet fixed."'25 9 Second, "lasting institutional change depends on a more
empowered polity." 260 Noting that rights awareness education can only go
so far, and that legal services tend to act as Band-Aids, he added that "the
institution of the paralegal offers a promising methodology of legal empow-
erment that fits between legal education and legal representation, one that
maintains a focus on achieving concrete solutions to people's justice
problems but which employs, in addition to litigation, the more flexible,
creative tools of social movements."'26 1

Surprisingly, "paralegals have received scant attention from legal
scholars and major institutions involved in human rights and develop-
ment. '2 62 Yet, "the program's success has come quickly," and the World
Bank awarded Timap an expansion grant of $880,000 in 2006.263 One
World Bank researcher reported that Timap's work to ensure institutional
accountability "improved community perceptions of institutional fairness
and effectiveness," 264 and that court case monitoring and follow-ups lead
to faster processing and reduced fees. 2 65 Although little information is
available about Timap's overall impact, both anecdotal evidence and an
intense public respect for the program indicate that Timap is perceived to
promote justice, and is, therefore, likely catalyzing the process of norm
internalization in rural Sierra Leone.2 66

Of course, no system is without flaws, and Timap's model brings with
it risks of its own. First, as with other local bodies, there is the possibility
that men will wield disproportionate influence and manipulate informal
judicial processes to achieve their desired results, to the detriment of
women. In the same vein, NGO actors' adherence to tradition or religion
may affect their willingness to serve interests of gender equality or to afford
certain privileges to women. Finally, perhaps little can realistically be
done to ameliorate the obstacle of familial incentives not to exercise rights
under the Moudawana-what infrastructure can or should eliminate an
individual woman's desire not to alienate her family? Yet, nuanced solu-
tions can be found with Timap's model, encouraging family-wide dialogue,
understanding of the woman's point of view, and spreading awareness
about the official sanction of women's rights in Morocco.
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Conclusion

The problems facing the Moudawana require a creative solution. Obvi-
ous legislative reforms, such as recognizing the rights of single mothers
and eliminating minimum marriage age waivers, are necessary. Yet to
account for subtler, more contextualized obstacles to the law's effective-
ness, a community-based initiative such as that of Timap for Justice would
best address deeply-entrenched societal factors including religious values,
tradition, illiteracy, and poverty.

One must not underestimate the significance of the Moudawana's
enactment. The King of Morocco, Leader of the Believers, has formally
sanctioned gender equality, taking a conscious step away from Shari'a and
towards the elevation of women's legal status. He did this with the use of
ijtihad, remaining within the scope of Moroccan and Islamic tradition.
Whatever the practical result of this step may be, "[t]he symbolic force of
rights can have a concrete effect on the advancement of marginalized
groups in society ... [they are] 'the magic wand of visibility and invisibil-
ity, of inclusion and exclusion, of power and no power."' 2 6 7 The
Moudawana is a powerful symbol, opening the doors for Moroccan women
to exercise new freedoms. 26 8 In turn, the Moudawana is a model for
women's rights initiatives globally, exemplifying an attempt to build a
bridge between tradition and modernity.
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