South Carolina Law Review

Volume 25

Issue 1 Symposium on Housing Article 3

1973

Entitlement under Section 235 of the National Housing Act

Frederic S. Le Clercq
University of Tennessee College of Law

Follow this and additional works at: https://scholarcommons.sc.edu/sclr

6‘ Part of the Law Commons

Recommended Citation

Le Clercq, Frederic S. (1973) "Entitlement under Section 235 of the National Housing Act," South Carolina
Law Review: Vol. 25: Iss. 1, Article 3.

Available at: https://scholarcommons.sc.edu/sclr/vol25/iss1/3

This Article is brought to you by the Law Reviews and Journals at Scholar Commons. It has been accepted for
inclusion in South Carolina Law Review by an authorized editor of Scholar Commons. For more information, please
contact digres@mailbox.sc.edu.









Le Clercq: Entitlement under Section 235 of the National Housing Act

Published by Scholar Commons, 1973

25



South Carolina Law Review, Vol. 25, Iss. 1 [1973], Art. 3

26 SoutH CARoLINA Law REeVIEwW [Vol. 25

Under §235(h)(2) the Secretary of the HUD was directed

. . . to accord a preference to those families whose incomes are
within the lowest practicable limits for achieving
homeownership with assistance under this section.?

In keeping with the preference for assisting families within the
lowest practicable limits for achieving homeownership, no more
than 20 percent of authorized assistance payments can be made
to families whose incomes exceed 135 percent of the maximum
income limits for initial occupancy in low rent public housing; the

mortgage amounts, The rise in construction costs further squeezed participation

in this program, since the cost limits set were and still are unrealistic in some

of the largest metropolitan areas. Message from the President of the United

States, Second Annual Report on National Housing Goals 49 (1970).
As a result of these fiscal problems, starts in fiscal year 1969 under the program totaled
2,700 and estimates for fiscal year 1970 were reduced from the target of 85,000 new starts
t0 47,500, The target § 235 production appears in the following table from the President’s
Second Annual Housing Report, Id. at 49-50:

Production under the §235 homeownership program

[Numbers in thousands}

Rehabili-
Fiscal year Total Starts tations
Previous targets:
1969 ... 9 7 2
1970 o 93 85 8
Present targets, total ...................... 1,386 1,192 194
1969 . 3 3
1970 .o 48 48 ®
1971 . 145 141 4
1972 ... 141 128 13
1973 .. 175 153 22
1974 .. .. 175 144 31
1975 .. 175 144 31
1976 .. oo 175 144 31
1977 o 175 144 31
1978 oo 174 143 31
'Accomplished.

Rounds to less than 1,000 units.

The President’s Report stated that virtually all subsidy funds authorized for § 235 units
have been allocated and that steps were being taken to see that the funds were being used.
The President reported a “growing backlog of unsatisfied [§ 235] requests” and immedi-
ate need for $25 million in supplemental contract authority and pointed to “the crucial
need” of the enactment of $140 million requested in the fiscal 1971 budget. Id. at 51.

90. Section 235(h)(2), 82 Stat. 479, (1968), 12 U.S.C. § 1715z(h)(2) (1970)
[emphasis added].
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income of families with this 20 percent group can not exceed 90
percent of the limits for eligibility for the §221(d)(3) below mar-
ket interest rate program.®! The percentage distributions on the
income levels of families assisted under the §235 homeownership
program were recently published.?”? Despite the statutory prefer-
ence for assisting the lowest income families, assisted families are
skewed toward the upper (not the lower) eligible income levels.
Moreover, the trend toward assisting moderate rather than lowest
income families is increasing—a fact which is reflected in an in-
crease in median income from $5,750 to $6,200 among assisted
families during the three six month periods reported.

GROSS ANNUAL INCOMES OF FAMILIES ON BEHALF OF WHOM
ASSISTANCE PAYMENTS WERE MADE UNDER SECS. 235 AND 236

Percentage Distributions

Sec. 235(i), 6 months ending —

June 30, Dec. 31, June 30,

Gross annual income 1971 1970 1970
Under $3,000 ...........oiiiiiinnans 1.1 1.6 2.3
$3,000t0%$3,999 ........ciiii.... 4.2 4.6 8.8
$4,000t0%84,999 .. ...l 14.7 14.9 18.8
$5,000t0$5,999 .. ... ...ttt 25.4 25.3 27.3
$6,000t0$6,999 ..... ... iiiiinant 25.0 24.8 22.3
$7,000t0$7,999 .. ..., 17.1 16.4 13.1
$8,000t0%$8,999 ..................... 7.7 7.3 5.0
$9,000t0$9,999 ..................... 3.0 3.0 1.6
$10,000ormore ..................... 1.8 2.1 8

Total .......cooviiiiieninnn. 100.0 100.0 100.0

Median ...............oel.. $6,200 $6,150 $5,750

Source: Department of Housing and Urban Development, Housing Production and
Mortgage Credit—FHA Division of Research and Statistics, September 7, 1971.

In an addendum to the Senate Committee Report on the
Housing and Urban Development Act of 1968, Senators Bennett,
Tower and Hickenlooper contended that the government assisted
housing program

91. Id.

92. Hearings on Proposed Housing and Urban Development Legislation for 1971,
before the Subcommittee on Housing and Urban Affairs of the Senate Committee on
Banking and Urban Affairs, 92d Cong., 1st Sess., pt. 2, at 1355 (1971). The data was based
on sampled data from approved applications for § 235 assistance. It should be recalled
that family incomes can exceed initial eligibility levels after occupancy has commenced.

The following table provides examples of upper income limits for eligibility for a five-
person family under section 235 in representative cities and metropolitan areas
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. . . was conceived and enacted purportedly to benefit families
at the lower income levels, where assistance is truly needed and
justified, but which by experience has tended to accommodate
those at the higher income eligibility levels, in effect by passing
lower income families.

. . . Should [government assisted housing] programs
reach out for families with higher incomes approaching or ex-
ceeding the national average instead of benefiting the lower in-
come families most in need of housing assistance today, then the
committee’s efforts will have missed the target of our concern.®

Messrs. Bennett, Tower and Hickenlooper offered data which as-
sist in giving meaning to the primary object of statutory concern:
families within the “lowest practicable limits for achieving home-
ownership.” The distribution of median family incomes for the
48.9 million families in the United States for 1966 was:®

135 percent 90 percent of
of public § 221 (d) (3)

housing limit limit
Atlanta, Ga. ........ ... ot $6,480 $ 7,250
Austin, Tex. ...t e 5,400 7,550
Boston, Mass. .......covieeinrrinirnnrinnenneinneas 7,965 9,950
Bridgeport, Conn. ..... e e 7,630 9,550
Chicago, Ill, ... ..o e 8,910 10,200
Cleveland, Ohio ...............cciiiiiiiiiiaa... 8,100 9,900
Denver, Colo. ....... ... coiiiii i 7,155 8,350
Little Rock, Ark. ....... ..ot 6,615 6,950
Memphis, Tenn. ..........ccooiviiiiiiiiennnnnn.. 6,480 7,500
Milwaukee, Wis. ......... ..o 8,100 9,000
Philadelphia, Pa. .................... e, 5,400 8,300
St.Louis, MO. ..ot it 6,750 9,300
San Diego, Calif. .......ccoviiiiii i 6,750 10,450
San Francisco, Calif, ............cccvviiiiiinin.. 7,155 9,550
Seattle, Wash, .... ... ... ... oo 7,695 9,200

Source: U.S. Comm’N oN CiviL RigHTs, HoMeE OwNERSHIP FOR LowEeR INCOME FAMILIES 5
(1971).
93. S. Rep. No. 1123, supra note 85, at 177.
94, Id. at 181. Senators Bennett, Tower and Hickenlooper stated:
. if Government-assisted housing programs are confined to families with
annual incomes of $5,000 and under, as we generally believe they should be, a
maximum of 28 percent of our families would possibly be eligible for such assis-
tance, However, if families making up to $7,000, or almost the national median
income level, are allowed to receive such assistance, then it obviously is to be
concluded that 46 percent of all American families, or almost half of all our
families, are to be deemed potentially incapable of providing for their own
housing needs without some degree of Government assistance. We cannot sub-
scribe to any such conclusion. . . .
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Annual income Families Percentage of total

Under $3,000 ......... ..., 7,000,000 14
$3,000t035,000 . ... 6,800,000 14
$5,000t087,000 ... ... ...l 8,700,000 18
$7,000t0 $10,000 ... ...l 11,900,000 24
$10,000 andup ... 14,500,000 30

Total ... .. coiiiiiiiat 48,900,000 100

Note: Median income of all families, $7,400.

Thus, more than 22 million families—48 percent of all families in
the nation—would be eligible for §235 assistance if a $7,000 an-
nual family income were the top limit. If family eligibility
reached over the ten thousand dollar ($10,000) income level—and
some families at that income level are eligible—well over half of
the families in the United States would be eligible for §235 assis-
tance. However, over 75 percent of substandard homes are occu-
pied by families with incomes of four thousand dollars ($4,000)
and less.*

Since it is generally conceded that most of this country’s substandard
dwelling units are located in the deteriorated slum neighborhoods of our major
cities, some of which experienced riots during 1967 centered in such neighbor-
hoods, it is significant that a survey of 20 such cities by the President’s Commis-
sion on Civil Disorders showed the median family income in disturbance areas
to be $5,335 for white families and $4,218 in the case of nonwhite families. Id.
The minority opposition to the 1968 housing legislation in the House Banking and Cur-
rency Subcommittee on Housing was equally determined. See Minority Views, H.R. Rep.
No. 585, 90th Cong., 2d Sess. 338-51 (1968).

However, the Senate Committee Report contemplated that “families with incomes
in the general range of $3,000 to $7,000” would be able to buy homes under the § 235
program and, thus, benefit by it. S. Rep. No. 1123, supra note 87, at 8. At the hearings,
testimony had been developed emphasizing that the homeownership program should have
a moderate as well as low income constituency.

I want to stress also that this program is meant to serve moderate income as

well as low income families. Volume results cannot be achieved if it should be

restricted so as to make it impossible to provide good housing opportunities for

families not now being sheltered by either the private market at market rates

or the subsidized Government programs.

To assure the kind of massive building and marketing program envisioned
by this section 235 program the income limits for assistance under this proposal
should . . . [be] a function of the maximum permissible mortgage amounts
and the formula for assistance. (Lloyd Clark, President of the National Assoéia-
tion of Homebuilders). Id. at 836-37.

95. See note 92 supra.
96. S. Rep. No. 1123, supra note 85, at 181.
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Annual Income Standard Units  Substandard Units

Under$4,000 .......c.covvnviriinninenn.. 13,558,060 6,333,843

$4,000t0$8,000 ..ot 18,991,396 1,827,169

$8,000 andover ...........cvtviiinnninnnn, 12,000,715 312,683

Concern has been expressed that if the §235 program were not
concentrated on those families occupying substandard housing
whose incomes were generally under $5,000 the new housing

. . . will end up benefiting families who can reasonably be
deemed capable of providing for their own housing needs to the
detriment of those families who truly need such assistance.?

Under §235(j)* of the National Housing Act private non-
profit organizations and public bodies or agencies are authorized
to purchase, rehabilitate and market housing to lower income
families under FHA insured mortgages.® Available financing cov-
ers

. . . the purchase of both standard and substandard housing,
and the rehabilitation of such of the housing as is deteriorating
or substandard, '

There are four major differences between the §235(j) and §221(h)
programs:

(1) Section 235(j) mortgages bear the market rate of inter-

97. Id. at 182, The U.S. Commission on Civil Rights, conversely, concluded that the
maximum income limits for § 235 eligibility

. . . provide sufficient flexibility to offer the opportunity for those other than

low income families to receive benefits under the program. This presents the

possibility of an economic cross section in projects or developments built under

the program and potentially avoids the creation of additional isolated pockets

of the poor. U.S. ComMm’N, supra note 14, at 5.
However, the Commission also observed that the maximum federal assistance payment
which would result in a purchase price of a house at a one percent interest rate was not
enough to reach “the hardcore poor” who thus would tend to be effectively excluded from
the program.” Id. at 5-6.

98, 42 U.S.C. § 1715z(j) (1970).

99. HUD HanpBook, HOMEOWNERSHIP ASSISTANCE FOR PURCHASE AND ResaLE oF Hous-
NG T0 LoweR INCOME FaMILIES UNDER SECTIONS 235(5) AND 221(1) FHA 4400.9 at 1 (1968).

100. Id. Pending sale of all the units the project mortgagor may obtain assistance
payments representing the difference between the monthly mortgage payment and the
amount such payment would be if the mortgage were to bear interest at one percent.
Individual mortgages are available for purchasers under the same terms as in other § 235
loans. Id,

https://scholarcommons.sc.edu/sclr/vol25/iss1/3
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est; 221(h) mortgages bear a special below market interest rate,
which can be as low as 1 percent for individual mortgages.

(2) The 235(j) subsidy is in the form of direct federal assis-
tance payments to lenders in behalf of the mortgagors; 221(h)
provides assistance through below-market interest rates made
possible by Government National Mortgage Association pur-
chase of the mortgages.

(3) Section 235(j) project mortgages may cover standard
existing housing and rehabilitation cases; 221(h) project mort-
gages are limited to financing the purchase and rehabilitation
of substandard or deteriorating housing.

(4) If the Section 235(j) individual mortgagor’s income
decreases, his mortgage payments will be decreased and assis-
tance payments will be proportionately increased. There is no
provision under 221(h) for decreasing the mortgage interest rate
if a mortgagor’s income decreases.'™

Lenders and private nonprofit corporations must be approved by
FHA prior to sponsoring projects under §§235(j) and 221(h).12
Sponsoring groups organized specifically for the purposes of the
programs are welcome to participate but the nonprofit sponsor
must unequivocally be organized for purposes other than making
a profit for itself or for persons identified with it.!*® Sponsors must
show a capability for providing counseling and advisory services
to new low income homeowners.!" Loans are available to non-
profit organizations for preconstruction expenses, for planning
and obtaining federally insured financing for the construction
and rehabilitation of low and moderate income housing.! There
is no requirement that projects be located in communities having
approved urban renewal programs but

. . . the properties involved must be located in a neighborhood
which is sufficiently stable and contains sufficient public facili-
ties and amenities to support long-term values; or that the pur-
chase or rehabilitation of the property and related activities
carried out by the mortgagor plus the activities of other home-
owners in the neighborhood, combined with actions to be taken

101. Id. at 3.

102. Id. at 5.

103. Id. at 5-6.

104. Id. at 6.

105. HUD HanpBOOK, FINANCIAL ASSISTANCE FOR NONPROFIT SPONSORS OF LOw AND
MoberaTe IncoME Housing FHA 4403.1 (1968).
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by public authorities, will be of such scope and quality as to give
reasonable promise that a stable environment will be created in
the neighborhood.!®

Mortgages financing relocated houses and FHA acquired homes
may be insured under these programs.!” Families which do not
meet normal FHA credit requirements can purchase homes if
counseling and credit assistance is available.!® A mortgagee’s
guide has been issued which contains instructions for conforming
with HUD requirements for mortgagees.!®®

Some of the greatest problems in the administration of the
Housing and Urban Development Act of 1968 appear to have
arisen under the sale of existing properties. The application of
§223(e)"® was “a source of confusion in [HUD] field offices.”!!!

106, Hearings, supra note 92, at 10. Special authorization for such units may be
obtained under § 223(e) of the National Housing Act which permits insurance of mort-
gages on property located in older, declining urban areas. 82 Stat. 476 (1968), 12
U.S.C. § 1716n(e) (1970).

107, Id, at 10-11.

108, Id. at 29-30.

109, HUD HanpBoOK, MORTGAGEES’ GUIDE AsSISTANCE PAYMENTS UNDER SECTION 235
AND INTEREST REDUCTION PAYMENTS UNDER SECTION 236 FHA 4400.8 (1968).

110, Section 223(e) of the National Housing Act, 82 Stat. 476 (1968), 12
U.S.C. § 1715n(e) provides:

Notwithstanding any of the provisions of this title except section 212, and with-

out regard to limitations upon eligibility contained in any section of this title,

the Secretary is authorized, upon application by the mortgagee, to insure under

any section of this title a mortgage executed in connection with the repair,

rehabilitation, construction, or purchase of property located in an older, declin-

ing urban area in which the conditions are such that one or more of the eligibility

requirements applicable to the section of this title under which insurance is

sought could not be met, if the Secretary finds that (1) the area is reasonably
viable, giving consideration to the need for providing adequate housing for fami-

lies of low and moderate income in such area, and (2) the property is an accepta-

ble risk in view of such consideration. The insurance of a mortgage pursuant to

this subsection shall be the obligation of the Special Risk Insurance Fund.

111, HUD Circular FHA 4400.26 (May 26, 1969) at 1. Section 223(e) can be used only
when a property is located in an older declining area and cannot meet the location eligibil-
ity requirements under the section of the Act under which insurance is sought. Id. The
property must be in an area otherwise rejected or producing an unreasonably short, mort-
gage term due to the location factor before it can be processed pursuant to § 223(e). Id.

An “older, declining urban area” can be in a large or small city. Rural aress. . .

(under 5,500 population) are not eligible. The test should be the degree of blight

rather than the size of the affected area. To justify processing pursuant to

Section 223(e), the location must so adversely affect the property as to preclude

a finding of economic soundness or acceptable risk. . . . The determination of

economic life is fundamental to a finding of economic soundness . . . . The

components of “acceptable risk” under 223(e) are a “reasonably viable area”

https://scholarcommons.sc.edu/sclr/vol25/iss1/3
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The relation between repair requirements and local code enforce-
ment standards also created problems in older declining areas.!?
By circular, the Department of Housing and Urban Development
explained the FHA policy which requires as a condition for an
FHA commitment assurance of

. completion of repairs necessary to preserve the property
and protect the health and safety of the occupants. This require-
ment reflects in a general way the intent of local housing codes,
although FHA is not responsible for compliance with code re-
quirements to the extent that local enforcement agencies are. In
areas where codes are in effect and are being actively enforced,
the FHA commitment should require code compliance, in which
case the condition on the commitment will provide for evidence
from the local code authority that the property is in compliance.
In this way, FHA can protect the mortgagor of modest means
from the burden of bringing a newly purchased property up to
code levels. FHA appraisers in these areas should be sufficiently
familiar with local code enforcement operations to reflect code-
induced repairs in the property valuation. The appraiser will
seldom have available a breakdown of work to be done to comply
with a local code. When the appraiser cannot visualize the prop-
erty as it will be after completion of code work, the case may be
rejected and reopened after the code enforcement inspection
and receipt of the statement of required repairs. It should be
emphasized that the cost of code work does not necessarily af-
fect value in a proportional amount and that FHA requirements
and code requirements may be the same or they may differ in a
particular case.'®®

The emphasized portion of HUD policy above is inconsistent on
its face with the mandate of §221(d)(2) of the National Housing
Act."* How can it be said that HUD is “not responsible for com-
pliance with code requirements to the extent that local enforce-

and a property with sufficient physical life rather than economic life. Viability

means ability to live. In this context, a “reasonbly viable area” is one which can

survive and perhaps be improved by FHA participation and the infusion of

liberal financing. Id. at 1-2.

112, Id. at 1.

113. Id. at 2-3 [emphasis added]. The equivocal language used in the statement of

HUD policy was an invitation to disaster.
114. Section 221(d)(2), 73 Stat. 659 (1959), 42 U.S.C. § 1715/(d)(2) (1970) provides:
To be eligible for mortgage insurance . . . a mortgage shall . . . be secured
by property upon which there is located a dwelling conforming to applicable
standards prescribed by the Secretary . . . and meeting the requirements of all
State laws or local ordinances or regulations, relating to the public health or
Published by Scholar Commons, 1973
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safety, zoning or otherwise, which may be applicable thereto . . . [emphasis
added].

The legislative history of the provision of § 221(d)(2) of the National Housing Act which
requires that insured mortgages comply with all state laws and local ordinances or regula-
tions relating to health, safety or zoning clearly manifests a Congressional intent to secure
benefits for housing consumers.

Section 221(d)(2) was made part of the National Housing Act by the Housing Act of
1959 which required that mortgages insured under § 221 meet

.+ . the requirements of all State laws, or local ordinances or regulations relat-

ing to the public health or safety, zoning, or otherwise, which may be applicable

thereto . . . . 73 Stat. 659 (1959), 12 U.S.C. 1715/(d)(2) (1970).
The provision requiring conformity with state laws and local ordinances and regulations
first appeared in S,3064, 85th Cong., 2nd Sess. (1958), introduced by Senator Frederick
Payne of Maine. Speaking on behalf of his bill before the Subcommittee on Housing
during the Senate Hearings on the Housing Act of 1958, Senator Payne stated the purposes
of S.3064:

We are dealing here today with a matter of utmost importance to any modern

and progressive nation—the state of its housing. . . . Housing is, like food and

water, a necessity of life . . . . For many years Congress has authorized appro-

priations to permit the Federal Government to share some of the burden and

responsibility for adequate housing . . . in a nation which desires all of its

population to enjoy a proper standard of living.
S. 3064 is designed to help meet the pressing relocation problem encoun-
tered in many medium size cities, such as Portland. This bill was, in fact, first
recommended by officials of the Portland Slum Clearance and Redevelopment
Authority . . . . Both of my proposals [S. 3064 and S.J. Res. 153] are aimed
at perfecting the urban renewal program in order that it might more adequately
accomplish the task of eliminating urban blight and slums throughout the na-
tion. No nation with our resources should permit such conditions to exist. Their
adverse social, psychological, and economic effects on our people cannot be
tolerated in these times when with concerned effort something can be done to
eliminate them. The need for sound housing legislation is still great . . . .
Hearings on the Housing Act of 1958 before the Subcommittee on Housing of
the Senate Banking and Currency Committee, 85th Cong., 2d Sess. 67-69 (1958).
The Senate hearings in 1958 yield no objections to the code conformity provision of S.
3064, and the only question raised in the House hearings is that of Federal Housing
Commissioner, Norman P. Mason, who expressed his uncertainty as to the necessity for
the code conformity provision:

. . . FHA regulations under each mortgage insurance program already contain

essentially this same requirement. Accordingly, we suggest deletion of this lan-

guage from present legislation because stating the requirement in the statute at

this time seems redundant, and because it might carry some implication, also,

that the absence of such wording in other sections of the act might limit the

Commissioner's authority to apply the same concepts under other programs

.« . . Hearings on the Housing Act of 1958 before the Subcommittee on Hous-

ing of the House Banking and Currency Committee, 85th Cong., 2d Sess. 8

(1958).
The fact that Congress saw fit to include the provision requiring conformity with State
laws and local ordinances or regulations relating to the health, safety or zoning in spite of
opposition by the Federal Housing Commissioner indicates Congressional awareness of the
inadequacy of existing FHA regulations which were intended primarily to protect the
government’s financial interest in the security of the mortgage. Requiring insured mort-
gages to comply with all State laws and/or zoning was intended to protect the interests of

https://scholarcommons.sc.edu/sclr/vol25/iss1/3
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ment agencies are?”’s The language of §221(d)(2) is not permis-
sive; it is mandatory. The unmistakable intent of §221(d)(2) is to
require that all properties insured subject thereto conform to all
state laws or local ordinances relating to public health, safety or
zoning. Properties which do not conform to all state laws or local
ordinances relating to the public heatlh, safety or zoning indubit-
ably do not meet the express mandate of §221(d)(2) and may not
lawfully be insured. With regard to all insured properties, the
obligation of the Department of Housing and Urban Development
for assuring conformity with state laws or local ordinances relat-
ing to public health, safety, or zoning is coextensive with the
obligation of state authorities. The mandate of such state laws
and local ordinances upon federal officers is not contingent upon
whether local code requirements are being “actively enforced’ as

the housing consumer and was, as Congress recognized, more than a restatement of exist-
ing FHA regulations. This provision was included in the final form of the proposed Hous-
ing Act of 1958, which was not enacted, having failed in the House by six votes.

The code-conformity provision of $.3064 was carried over into S.57, 86th Cong., 1st
Sess. (1959). The President vetoed S.57 on July 7, 1959. S. Rep. No. 924, 86th Cong., 1st
Sess. 2 (1959). On August 18, 1959 after extensive hearings and debates the Senate passed
a compromise bill, S. 2539, 86th Cong., 1st Sess. (1959), which also included the code-
conformity provision. On Sept. 4, 1959, the President vetoed S.2539. On Sept. 8, 1959, the
Senate reported a third bill, $.2654, 86th Cong., 1st Sess. (1959), which include the code-
conformity provision. The code-conformity requirement became law with the enactment
of S. 2654 which became § 221(d)(2) of the National Housing Act.

Congress had previously recognized the importance of requiring enforcement of local
housing codes in the Housing Act of 1954 which required that cities seeking federal assis-
tance for urban renewal present adequate local housing codes. During consideration on
the Housing Act of 1959, Mr. Robert A. Holloway, Chairman, Realtors’ Washington Com-
mittee of the National Association of Real Estate Boards, testified on the importance of
housing code enforcement in the rehabilitation of American cities under the urban renewal
program:

. . . It has become clear that this approach [urban renewal] . . . must rest
upon a foundation of firm enforcement of city ordinances that require property
owners to meet adequate health and safety standards for structures to be used

for human habitation. In qualifying for Federal Assistance in urban renewal

programs cities are quite properly required to present workable programs com-

mitting themselves, among other things, to engage in this indispensible type of
local government action. Hearings on the Housing Act of 1959 before the Sub-
committee on Housing of the House Banking and Currency Committee, 86th

Cong., 1st Sess. 274 (1959) [emphasis added].
Thus, Congressional approval of § 221(d)(2) indicated awareness of the inadequacy of
existing FHA regulations and established a Congressional purpose to extend the protec-
tion of state laws and local ordinances and regulations relating to health or safety or zoning
to the class of housing consumers whose mortgages were subject to the requirement
of § 221(d)(2).

115. See the text accompanying note 113, supra.
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the HUD circular of May 26, 1969 unlawfully and erroneously
states.

In April, 1970, policies on the insurance of existing properties
were completely revised.!'® Appraisers were directed

. . . to determine whether repairs, alterations or additions are
necessary . . . . Required repairs will be limited to those neces-
sary to preserve the property and to protect the health and
safety of the occupants.!”

Appraisers were required “to inspect the entire structure includ-
ing the attic, the crawl space or basement and all equipment.”’!8

In a circular of July 31, 1970, the Department of Housing and
Urban Development again attempted to clarify its policies on the
appraisal of existing dwellings.!'® The circular acknowledged that
the liberalized appraisal policy designed to increase FHA-insured
mortgages in blighted central city areas

. . . has all too often resulted in insurance of mortgages the
physical security for which is far below the stated objectives of
the FHA Minimum Property Standards. Not only has this
caused FHA to sustain increased losses in property dispositions,
but also it has adversely affected the low-income purchasers
involved in these transactions. Such homeowners when con-
fronted with the necessity for costly repairs and replacement of

116. 7 FHA ManuaL Book 1, at | 71409.2.

117, Id. Does this policy clearly reflect requirement of § 221(d)(2), supra note 114,
that insured properties conform to all state laws and local ordinances relating to public
health, safety or zoning? To the extent that “repairs . . . to preserve the property and to
protect the health and safety of the occupants” impliedly permits non-conformity with
any requirement of any state law or local ordinance relating to public health safety or
zoning, the policy is fatally under-inclusive of the mandate of § 221(d)(2).

118. 7 FHA ManuaL Book 1 at f 71409.2.

If the appraiser cannot determine whether all mechanical equipment is in
operating condition, he should make a commitment requirement that the mort-
gagee furnish evidence satisfactory to FHA that all mechanical equipment is in
operating condition at the time of loan closing. A proper appraisal requires that
the appraiser consider not only the condition of the property and its equipment
but also the functional adequacy of the components under conditions typically
expected, Inferior quality roofing, plumbing, heating equipment, undersize hot
water heaters, bottom of the line applicances are items which must be of concern
to the appraiser in estimating value. Careful inspection of the property being
appraised and evaluation of the condition and adequacy of all its elements is
an integral part of the appraiser’s function without which he cannot make a
proper appraisal. Id.

119, HUD Circular FHA 441.24 (July 31, 1970).
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equipment find themselves in serious financial difficulty. In
such cases FHA has done more harm than good.'?

In order to effectuate “immediate correction of a most undesira-
ble situation,” the Department of Housing and Urban Develop-
ment declared that

. . . [iln blighted areas mortgage insurance pursuant to Sec-
tion 223(e) shall not be interpreted to permit waiver of the re-
quirement that the property in question meet the stated objec-
tives of the FHA Minimum Property Standards. More specifi-
cally this means that a careful inspection be made of the build-
ing and premises, and that the appraiser shall list as conditions
to mortgage insurance any repairs, alterations, or replacements
necessary to bring the property up to the minimum standards.'®

However, the circular warned that FHA ‘“‘cannot warrant existing
properties against defects and should make this position clear to
all concerned.”? The intent of the circular was to correct the
admitted “laxness with respect to appraisal policies” through
stressing the requirement that insured property comply with
FHA Minimum Property Standards. Surprisingly, the circular
omitted any reference to the requirement of §221(d)(2) that mort-
gages must conform to all state laws and local ordinances relating
to health, safety or zoning in addition to conforming to FHA
Minimum Property Standards. The omission amounted to a mis-
leading understatement of Congressional policy by the agency
charged with enforcement of that policy.

On December 23, 1970, following the appearance by the Sec-
retary before the House Banking and Currency Committee during
the preceding week, the Department of Housing and Urban De-
velopment issued a circular requiring intensified valuation re-
views in problem inner-city areas.'® This circular stated that a
task force from the Department of Housing and Urban Develop-
ment had

. . surveyed several cities to inspect inner-city properties re-
cently insured and to interview purchasers and investigate their
complaints. The survey indicated that many of the properties

120. Id.

121. Id. at 1-2.

122. Id. at 2.

123. HUD Circular, HPMC-FHA 4035.6 (December 23, 1970).
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were in poor physical condition and should have had extensive
repairs prior to insurance. In some instances, the properties were
found to be hardly habitable. The survey pointed out the urgent
need for better quality appraisals and germane repair require-
ments as a part of the commitment. The procedures described
in this Circular shall be implemented immediately to ensure an
improvement in appraisal quality, and, hopefully, to reduce
complaints.'*

The circular obligated chief appraisers to identify to all staff and
fee appraisers all inner-city, transitional and problem areas where
there is evidence of substantial speculator activity; to require
sketch floor plans and photographs in appraisals of existing prop-
erties in such areas; to give desk review to all commitments in
such areas prior to issuance of commitments and to implement
field inspection by supervisory personnel on a minimum of 10
percent of all appraisals in such areas prior to issuance of commit-
ments.'” In addition, fee appraisers who did not fully meet the
qualifications for staff appraiser were to be immediately notified
of the cancellation of their appointments.

On December 30, 1970, a circular'® was issued to implement
criteria for acceptance of mortgage certifications regarding repair
requirements on home mortgage cases;!® to standardize and clar-
ify certifications relating to structural and mechanical equip-
ment;'® and to require the addition of a statement warning the

124, Id. at 1.

126, Id.

126, Id. at 2. Fee appraisers were required to undergo intensive training and submit
sample appraisals which receive thorough field review prior to placement for routine
assignment. Id.

127. HUD Circular HPMC-FHA 4035.7 (December 30, 1970).

128. Id. at 1, The circular substantially restricted the use of mortgagee certifications
of repairs.

An inspection of a member of the Architectural Section Staff is normally
required to determine whether required repairs to an existing property have
been satisfactorily completed pursuant to the FHA commitment. Only in those
instances where minor repairs involving no technical or structural skills or
knowledge are required can the field office waive the inspection and accept a
mortgagee’s certification of completion of such repairs. The use of a mortgagee’s
certification to confirm the completion of repairs required on a commitment
must be restricted to instances where the items are minor and uncomplicated
R ( &

129, Id. at 1-2. The circular was intended to enhance the integrity of the certification
process,

Certifications concerning the condition of mechanical equipment and struc-
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buyer of his responsibilities regarding a supplementary purchase
of an existing property.'*® While the quality of some FHA apprais-
als explains why the Department of Housing and Urban Develop-
ment may wish to avoid accountability for fraudulent or negligent
appraisals, it is submitted that the disclaimer is inconsistent with
the mandate of §221(d)(2) that approved mortgages must comply
with all state laws and local ordinances relating to public health,
safety, or zoning.

Another circular was issued December 30, 1970, to respond
to the

. . increasing number of applications for mortgage insurance
being received involving inner-city and other problem areas
dominated by speculators. . .

Sellers who are not owner occupants must be identified in
order to dislose straw parties and speculator activity.’!

A “modified cost approach” was adopted

. . . to facilitate more realistic appraisals of properties located
in areas of extensive speculator activity. It must be emphasized
that in appraising income properties the market approach is the
most reliable indicator of value and must be utilized as the
principal approach. In areas where speculators constitute the
principal means by which properties are marketed . . . [a

ture, . . . have been accepted from non-existent companies and from persons
having an interest in the property, mortgagee, broker or seller. In many cases,
the certification is worthless because of ambiguous language or lack of positive
statements. In an effort to authenticate and strengthen the effect of these quali-
fications, the use of the formats transmitted herewith is mandatory. When
certifications concerning the condition of mechanical equipment or structure are
required, only those from reputable, independent, licensed contractors, who
have no identity of interest with the mortgagee, broker, contract owner, seller
or any other party involved in the transaction, shall be accepted. The mortgagee
shall deliver a copy of the certificate to the purchaser of the property and submit

a copy to HUD with the closing documents. Upon receipt of a certification, the

closing clerk will route it to the Architectural Section for review and a determi-

nation of its acceptance. Id.

130. Id. at 2. The circular required that the following statement shall be conspicu-
ously stamped on the Form 2800-6 under “Advice to Homeowners” overlaid on the build-
ings warranty portion of the form:

FHA insurance applies only to losses resulting from failure of a homeowner to

make payments on the mortgage and transfer of the property to the lender and

then to FHA through foreclosure or assignment. The homeowner is responsible
for any maintenance and any repairs that may be required after the loan is

closed. Id.

131. HUD Circular HPMC-FHA 4035.8 (December 30, 1970).
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“modified cost approach” can] help to prevent unreasonable
disparities between net seller’s prices plus typical costs and
FHA values with the attendant implications of excessive specu-
lator profits.. This modification of the cost approach, which will
be implemented immediately in the areas affected, will provide
another limit upon value to supplement the market approach.
The information concerning ownership, acquisition prices, re-
pairs and other costs should be an invaluable source of data to
implement this approach.!3

Under the “modified cost approach,”

All mortgagees will be notified that where the seller of the prop-
erty is not the occupant, the application must show the name
and address of the owner and the date the property was ac-
quired. If the date is less than two years prior to the date of
application or if the field office for any pertinent reason deems
such information essential on any particular application, the
total itemized cost of acquisition and an itemization of the cost
of any improvements made to the property by such seller must
be furnished with the application. Falsification or other fraudu-
lent information will be considered cause for prosecution.!'s

The “modified cost approach” was limited in application to areas
dominated by speculator activity.!3*

Federal Housing Administration Commissioner Eugene A.
Gulledge on December 30, 1970, sent a letter to all approved
mortgagees outlining the new procedures concerning existing
property repair inspections and criteria for certifications of
mechnical equipment and dwelling structure.’® Certification
forms which must be completed for heating,® roofing,’® plumb-
ing"® and electrical inspections'® were included. Any repairs raust

132, Id, at 1.

133, Id, at 2,

134, Id,

135. FHA Letter 70-17 (December 30, 1970).

136. Id. Inspection of the heating system must be by a qualified mechanic who certi-
fies that the “, . . inspection reveals that the heating system is functioning properly and
is capable of furnishing adequate heat for this dwelling.”

137, Id. Inspection of the roofing must be by a qualified roofer who certifies that the
“, ., . inspection reveals that it [the roof] is in satisfactory condition with no evidence of
leaks.”

138, Id. The inspection must be by a licensed, registered plumber who states that he
has carefully inspected the plumbing system and certifies:

(a) ‘The plumbing system is consistent with the code enforcement standards

applicable to this jurisdiction.
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be “applied in a workmanlike manner” and a “written warranty
(if appropriate) [must be] . . . furnished the mortgagee for de-
livery to the purchaser of . . . [the] property . . . .”® Persons
making inspections are required to certify that they have “no
interest, present or prospective in the property, contract owner,
seller, broker, mortgagee or other party involved in the transac-
tion.”’ !

Written warranties from reputable skilled workers or busi-
nessmen on the roofing and on the heating, plumbing, and electri-
cal systems of a house stating that they are in satisfactory condi-
tion, are consistent with code requirements or that any repairs
have been made in a workmanlike manner, are consistent with
the Congressional purpose of §221(d)(2) that insured properties
conform to all state laws and local ordinances relating to health,
safety or zoning. The right of an insured homeowner to proceed
at law on the warranties against the makers is apparent. FHA
requirement of warranties for the protection of the housing con-
sumer is wholly consistent with the remedial policies of
§221(d)(2). No less rigorous requirements should be imposed
upon FHA appraisers with regard to other housing items relating
to conformity with state laws or local ordinances on health, safety
or zoning.

A circular providing guidelines and procedures to be followed
in implementing criteria for accepting properties under §223(e)
was distributed on December 31, 1970.142 The circular stated that

. . . [rlecent surveys indicate that some field offices are ac-
cepting properties for mortgage insurance under section 223(e)
regardless of the degree of blight or deterioration in an area.
Section 223(e) is not intended as a complete abandonment of

(b) All fixtures drain properly.

(c) The piping appears to be in sound condition.

(d) The water heater functions satisfactorily, and is equipped with properly

installed temperature and pressure relief valve.

139. Id. The inspection must be by a licensed, registered electrician who certifies that
the “. . . inspection reveals that this system is consistent with the code enforcement
standards applicable to this jurisdiction, that all visible wiring is properly installed and
is in good condition; that the service is adequate for the connected load.”

140. Id.

141. Id.

142. HUD Circular HPMC-FHA 4035.9 (December 31, 1970), superceded HUD Cir-
cular HPMC-FHA 4005.16 (May 14, 1971).
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location eligibility criteria. An area must be capable of contin-
ued existence and be reasonably viable to be acceptable. . . .43

The circular emphasized that it “does not permit any arbitrary
delineation of reject areas”* and admonished that

. . . [c]lare must be exercised to limit rejection only to the
actual blocks which are affected and in which it is obvious that
FHA Insurance would be a disservice to purchasers in encourag-
ing them to enter areas which have no hope for improvement in
the foreseeable future.s

Current policy for approving properties pursuant to §223(e)
was established May 14, 1971.1¢ For a location to be eligible under
§223(e),

. . . the area must be reasonably viable, giving consideration to
the need for providing housing for families of low and moderate
income in such area. Viability means ability to live. In this
context a reasonably viable area is one which can survive as a
habitable area and perhaps be improved by FHA participation
and the infusion of liberal financing.!¥

However,

[eJnvironmental factors which render a property unacceptable
because of conditions which constitute a danger to the health

143. Id. at HUD Circular HPMC-FHA 4035.9.

144, Id. at 2.

145. Id. at 1.

146. HUD Circular HPMC-FHA 4005.16 (May 14, 1971). Properties insured under
§ 203(b) or § 221(d)(2) of the Housing Act must be free of hazards, noxious odors, grossly
offensive sights or excessive noises. Some examples of conditions which would render a
property unacceptable under the standard Title II sections include:

A. Hazards. Any physical condition such as unsafe construction, unusual to-

pography, danger of subsidence, flooding, unstable soils, air or vehicular traffic

hazards, danger from fire or explosion, inadequate water or sewerage facilities,

inadequate police and fire protection in high crime locations radiation hazards

and the like,

B. Noxious Odors. Smoke, chemical fumes, stagnant ponds and marshes may

exist to a degree that the health of occupants may be affected.

C. Grossly Offensive Sights. These may include junk yards, truck warehouses,

industrial plants, sewage disposal plants, or dilapidated abandoned properties.

D. Excessive Noises. Noises which may affect the health and peace of mind

of the occupants might include heavy industrial activity, all night cafes, bars,

gas stations, truck terminals, airport activity, kennels, and the like.

147, Id. at 2.
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