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COMMENTS
BANKRUPTCY-SECTION 70e--SUBROGATION
OF THE TRUSTEE IN BANKRUPTCY TO THE

RIGHTS OF A SECURED CREDITOR::

A. Introduction and GeneraZ Background

Section 70e of the Bankruptcy Act' permits a trustee in
bankruptcy to be subrogated to the rights of any creditor who
has a provable claim2 against the bankrupt's estate. This sub-
rogation enables the trustee to avoid any security interest which
could have been avoided by the creditor outside of bankruptcy.
Whether the creditor has the potential right to avoid the security
interest depends upon the applicable state or federal law. For
example, A obtains a mortgage (i.e., security interest) on X's
property for $1,600, but fails to record the mortgage for a week.
Prior to the recordation of the mortgage X purchases on
credit a pair of shoes for $4.64 from B. Having extended credit
prior to recordation, B can avoid A's security interest. After A
records his mortgage several additional creditors extend credit
to X. If X goes bankrupt, the trustee in bankruptcy can use
section 70e to be subrogated to the rights of B and increase the
bankrupt's estate by $4.64. A retains a perfected (i.e., properly
recorded) security interest worth $1,595.36 and a priority of
collection for this amount over the subsequent general creditors.
This example also illustrates the purpose of section 70c: to in-
crease the amount of the assets that the trustee is able to bring
into the bankrupt's estate. Since B had the right outside of
bankruptcy to avoid A's security interest, X's bankruptcy should
not aid A by giving him a security interest free of any claims.
Nor should A be allowed to pay the general creditor the value
of this claim. Allowing the trustee to bring the $4.64 into the
estate serves one of the overall purposes of the Bankruptcy
Act: the equality of general creditors in sharing in the estate.

*Abramson v. Boedeker, 379 F.2d 741 (5th Cir. 1967).

1. 11 U.S.C. § 110(e) (1) (1964). "A transfer made or suffered or obliga-
tion incurred by a debtor adjudged a bankrupt under this title which, under
any Federal or State law applicable thereto, is fraudulent as against or void-
able for any reason by any creditor of the debtor, having a claim provable
under this title, shall be null and void as against the trustee of such debtor."

2., 11 U.S.C. § 103 (1964).
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SOUTH CAROLINA LAW REVIEW

The logical rule, therefore, would be to keep the right of avoid-
ance; and the trustee is the proper person to preserve this right.

In Moore v. Bay3 the United States Supreme Court inter-
preted section 10e to enlarge the effect of a trustee's subrogation
to the rights of a creditor having a provable claim against the
bankrupt's estate. The case involved a mortgagee (i.e., a holder
of a security interest) and three classes of creditors: (1) Those
who had extended credit prior to the giving of the mortgage; (2)
those who had extended credit after the giving of the mortgage,
but prior to its recordation; and, (3) those who had extended
credit subsequent to the recordation of the mortgage. The mort-
gagee admitted that the mortgage could be avoided by the first
two classes of creditors, but asserted its validity in bankruptcy
against the third class. The trustee contended that the mortgage
was void against all three classes of creditors since it was void
as to either the first or second class of creditors. In an ambiguous
opinion the Court held that the trustee could defeat the mort-
gagee's perfected security interest. Although equivocal language
was used, the case has been interpreted as standing for the
proposition that a trustee can totally avoid a perfected security
interest by subrogating himself to the rights of an actual creditor
who has a provable claim which under federal or state law
makes the security interest voidable by the creditor.

Examining the previous hypothetical, Moore has altered a
basic principle of subrogation. A obtains a mortgage for $1,600
on X's property but does not record for a week. During the
delay in recordation, B extends credit to X for a pair of shoes
worth $4.6'1. B, under applicable state law, can avoid A's
security interest. After A records his mortgage several sub-
sequent creditors extend credit to X. If X becomes bankrupt,
the trustee, by subrogation to B's rights, can reduce A's status
to that of a general creditor 4 (i.e., A would no longer have a
priority over the subsequent general creditors to collect his
$1,595.36 security interest). If all general creditors are to receive
fifty cents on the dollar, A, with his now worthless perfected
security interest of $1,600, would receive only $800.

3. 284 U.S. 4 (1931).
4. Mercantile Trust Co. v. Kahn, 203 F.2d 449 (8th Cir. 1953). See also

It re Tobias, 150 F. Supp. 288 (W.D. Mich. 1957). A bank's mortgage was
avoided in bankruptcy by the trustee -who was subrogated to the rights of an
ice cream seller who extended credit between 7 and 8 o'clock the morning that
the bank recorded the mortgage. The bank had not been able to record the
mortgage on the previous day when the mortgage was executed.

[Vol. 20
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CommNTS

The decision has persisted notwithstanding sharp criticism."
Professor Frank Kennedy, after labeling the decision an "il-
logical rule," asserted that "[i]t ran a good idea into the ground
.. . to invalidate a security interest in toto for the benefit of
all unsecured creditors because of a delay that was presumptively
prejudicial to no more than one or a very few creditors."
James MacLachlan in a bitter attack on Moore refers to the
decision as "one of the most glaring misconstructions to be en-
countered in the history of Anglo-American law." 7

The decision's basic injustice was its violation of a fundamental
principle of subrogation by giving the trustee greater rights than
the creditor to whose position the trustee was subrogated.8 For
example, if in the previous illustration the mortgagee had fore-
closed on the mortgage prior to bankruptcy, the $4.64 creditor
could have intervened by asserting that the mortgage was void
as to him. The mortgagee then would have paid the creditor
$4.64 and thereafter foreclosed on the mortgage. In bankruptcy
the trustee is now able to use the creditor's position to avoid the
perfected security interest in toto by reducing the perfected
security interest to the status of a general creditor.9

B. Subrogation of a Trustee to the Rights of a Secured Creditor

In Abramson v. Boedeker'° the bank held an assignment of
an account receivable previously owned by the bankrupt. The
bank attempted to enforce this security interest against the
bankrupt's estate. The Fifth Circuit stated that the trustee
under section Ie needed to find only a single creditor to whose
interest the assignment was voidable and that "Excel's assign-
ment, as a protected [i.e., perfected] assignment, made the Bank's
unrecorded assignment voidable."" In Moore the Supreme
Court recognized that the trustee could be subrogated to the

5. See, e.g., J. MACLACHLAN, HANDBooK OF THE LAW OF BANKRUPTCY
§ 284 (1956) (hereinafter cited as MAcLACHLAN) ; Kennedy, The Trustee in
Bankruptcy as a Secured Creditor Under the Uniform Commercial Code, 65
MicH. L. REv. 1419, 1421-24 (1967) (hereinafter cited as Kennedy).

6. Kennedy at 1423-24.
7. MACLACHLAN § 284, at 330. MacLachlan then proceeds to give a sen-

tence by sentence criticism of the eight sentence decision.
8. Kennedy at 1421.
9. A better solution would seem to be to allow the secured creditor the

privilege of paying the bankrupt's estate the value of the interim creditor's
claim and becoming a general creditor to the extent of these claims; rather than
being reduced to the status of a general creditor.

10. 379 F.2d 741 (5th Cir. 1967).
11. Id. at 749.
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rights of a general creditor. In Abramson the Fifth Circuit has
apparently extended this right to allow the trustee to be sub-
rogated to the rights of a perfected secured creditor. Whether
the court knowingly extended the Moore decision, however, re-
mains in doubt, because it never discussed the fact that Excel,
to whose rights the trustee was subrogated, was a secured cred-
itor. It mentioned only that Excel was an actual creditor as
required by section 70e.12

Another indication that the court was not cognizant of its
extension of Moore is its failure to discuss two basic problems
arising from subrogation to the rights of a secured creditor.
First, if subrogation to the rights of a secured creditor were
allowed, the logical result would be to reduce in bankruptcy
all junior security interests to the status of general creditors.13

Second, the perfected secured creditor (in the Abramson
case a perfected assignee of an account receivable) is able to
recover on his obligation notwithstanding the debtor's bank-
ruptcy. The general creditor, whether or not he can avoid a
security interest outside of bankruptcy, is entitled only to his
pro rata share of the bankrupt's estate and can enforce no
rights in bankruptcy. A reading of section 70e would seem to
indicate that its purpose is to preserve in bankruptcy only
those rights which attach outside of bankruptcy (i.e., general
creditor avoiding a security interest) but because of bankruptcy
are barred. Since a perfected secured creditor can avoid another
interest even in bankruptcy, subrogation to a perfected security
interest would apparently be invalid under section 70e. 14

The court, furthermore, cited Roscoe Moss Company v. Dun-
can,1  In re Plonta,16 Levine v. Johnson, 17 and CorZey v.
Gorzart1 8 for the proposition that if the assignment could be
avoided by one creditor, the trustee could, through subrogation,

12. The court could have reached the same result by the use of section 70c
of the Bankruptcy Act [11 U.S.C.A. § 110(c) (Supp. 1967)], which allows
the trustee to invoke the status of the ideal hypothetical lien creditor to defeat
a security interest that is unrecorded at the time of bankruptcy. In Abramson
the bank's assignment was unrecorded at the time of bankruptcy.

13. A further discussion of this point is developed at footnote 25, infra and
the accompanying text.

14. See Kennedy at 1435.
15. 336 F.2d 670 (9th Cir. 1964).
16. 311 F.2d 44 (6th Cir. 1962).
17. 287 F.2d 623 (5th Cir. 1961).
18. 115 F.2d 119 (5th Cir. 1940).

[Vol. 20
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avoid the assignment in toto. Only Corley, however, involved
a secured gap creditor.19

In Corley the sole stockholder of a corporation sold the cor-
porate assets. The sale was effected to purchase the outstanding
stock of the corporation. The benefits from the sale flowed to
the stockholder in his individual capacity and not to the corpora-
tion. This sale was void under the state law. When the coropora-
tion went bankrupt, the trustee was successful in defeating this
sale by subrogation to the rights of a secured creditor. Since
the sale was void, however, this case could not represent the
proposition that a trustee could be subrogated to the rights of
a secured creditor in all situations. After an analysis of the cases
cited and the wording of the opinion the conclusion is reached
that the Fifth Circuit had not been made aware of the issue
before it.20

The question of whether a trustee in bankruptcy can be sub-
rogated to the rights of a perfected secured creditor has been
discussed by several authorities.21 Collier on Bankruptcy argues
that a trustee may be subrogated to the rights of a perfected
secured creditor and indicates that such a conclusion is the
result of logical deduction:
1. Under section 7'0e, the trustee can be subrogated to the rights

of any creditor having a provable claim.
2. A perfected secured claim may be provable under the Bank-

ruptcy Act.
3. Therefore, a trustee may be subrogated to the rights of a

perfected secured creditor.22

The strongest case cited by Collier in support of this argument
was CentraZ Chandelier Company v. Irving Trust Company.23

19. Roscoe Moss Co. v. Duncan, 336 F2d 670 (9th Cir. 1964) (no mention
as to whether the intervening creditor was secured or unsecured); In re
Plonta, 311 F.2d 44 (5th Cir. 1961) ($10 dollar unsecured creditor); Levine
v. Johnson, 287 F2d 623 (5th Cir. 1961) (at the time of the fraudulent trans-
fer, an unsecured creditor).

20. The issue of subrogation to the rights of a secured creditor apparently
was not argued before the court. The court therefore did not discuss it. The
court cannot be expected ua s Ponte to discuss issues that are not presented in
argument before it.

21. See, e.g., 4A COLLIER ON BANKRUPrCY ff 70.90, at 1034 (J. Moore ed.
1967); 1 P. COOGAx, W. HOGAN & D. VAGTS, SFcuaRED TRANSACTIONS UNDER
THE UNIFORM COMMERCIAL CODE § 9.03 at 990-91, (1967); MAcLAcHLAN
§ 286; Kennedy at 1419; Wiseman & King, Perfection, Filing and Forms Under
Article 9 of the Uniform Commercial Code, 9 WAYNE L. REv. 580, 596 (1963)
(hereinafter cited as Wiseman).

22. 4A CoiuER ON BANKRUPTCY ff 70.90, at 1033 (J. Moore ed. 1967).
23. 259 N.Y. 343, 182 N.E. 10 (1932).
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In Cluzndelier, Company A obtained a mortgage on X's property
including any permanent fixtures to be added thereafter. Chan-
delier furnished X with light fixtures under a conditional sales
agreement. Prior to the recordation of the conditional sales
agreement, but after some fixtures had been installed, Company
A made a final advance to X. When X went into bankruptcy,
the trustee was subrogated to the rights of the mortgagee, a
perfected secured creditor, to defeat Chandelier's now perfected
security interests to the extent that fixtures had been perma-
nently installed in the mortgaged property. Collier contends
that the Chandelier case proceeds upon the theory that the
trustee can avoid Chandelier's security interest, with the amount
of the mortgagee's interest being deducted from the recovery
and the excess going to the bankrupt's estate. For example, if
the mortgagee's advancement was for $1,500 and the value of
the attached fixtures was $2,000, the trustee by subrogation to
the mortgagee's interest would recover only $500 for the estate.
The mortgagee, of course, would recover his $1,500. Kennedy
contends that the idea that the case proceeds upon this theory
is conjectural, for the court did not state whether it was con-
cerned with any excess recovery nor did the court state upon
what theory the case was decided.24

While Callier and a few cases suggest that subrogation to
the rights of secured creditor is allowed, strong policy arguments
and other judicial decisions support the opposite conclusion.
Kennedy suggests that, if the trustee can be subrogated to the
rights of a secured creditor, the result in bankruptcy would be
the general avoidance of all junior liens and interests. 2 5 In
bankruptcy the trustee would be subrogated to the rights of
the senior mortgagee who has the right to avoid outside of
bankruptcy the junior mortgagee's interests. Under this in-
terpretation, therefore, the trustee could be subrogated in bank-
ruptcy to the rights of a perfected senior mortgagee with a
mortgage worth $1,000 to avoid totally the claim of the per-
fected junior mortgagee with a mortgage worth $10,000 and

24. Kennedy at 1428. The court in holding for the trustee stated:
[T]he trustee represents . . . all creditors, and is interested in preserv-
ing the assets of the estate. Incidentally, the trustee is interested in pre-
serving the validity of the mortgage security for the title company and
thus reducing a possible deficiency judgment against the bankrupt.

Central Chandelier Co. v. Irving Trust Co., 259 N.Y. 343, 347, 182 N.E. 10,
12 (1932).

25. Kennedy at 1424 n.20.

[Vol. 20
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reduce the junior mortgagee to the status of a general creditor.
This would be the result regardless of the value of the mortgaged
property. The purpose of the Bankruptcy Act, however, is to
equalize the shares received by the general creditors from the
bankrupt's estate. The Act, therefore, should not be construed
to permit one perfected security interest to be defeated by an-
other security interest when neither was prejudicial to or voidable
by a general creditor. Kennedy observes that, although total
avoidance of the junior security interest has not been followed
in any decision, this would be the unfortunate logical result
if the trustee is allowed to be subrogated to the rights of a se-
cured creditor.

MacLachlan maintains that "[i]t is illogical and indefensible
to allow the trustee to inflate a valid lien for the purpose of
using the augmentation to displace a junior lien." 20 l He asserts
that this fallacy is basically the fallacy of Moore v. Bay but
that it is buttressed by the assumption that section 70e applies
to secured interests. MacLachlan fails to explain, however, his
reasons for rejecting this application of section 70e.

The proposition that a trustee cannot be subrogated to the
rights of a secured creditor has some general judicial support.27

In Silverman v. Wedge,2 8 a Massachusetts Supreme Court case,
a trustee sought to invalidate a sale by the bankrupt to the
defendant. The trustee alleged that a state statute made the
transfer void and fraudulent against the state since notice of
-the sale was not filed at least five days prior thereto. The
applicable state statute created a tax lien in favor of the state
giving the state the status of a secured creditor. In denying to
the trustee the use of section 70e-Moore v. Bay powers, the
court stated that the trustee did "not by his mere appointment
as trustee represent the Commonwealth. No special benefit [was]
conferred upon him by the statute." 29 In re Whitney Carriage
Company0 involved a similar situation. In deciding against
the trustee, the Federal District Court in Massachusetts declared
that "the Court should take a realistic view of the purposes
intended to be accomplished by both the Massachusetts Laws

26. MACLACHLAN § 286 at 336.
27. See, e.g., Dabney v. Chase Nat'l Bank, 201 F.2d 635 (2d Cir. 1953);

In re Whitney Carriage Co., 173 F. Supp. 709 (D. Mass. 1953); Silverman
v. Wedge, 339 Mass. 224, 158 N.E.2d 668 (1959).

28. 339 Mass. 224, 158 N.E.2d 668 (1959).
29. Id., 158 N.E.2d at 669.
30. 173 F. Supp. 709 (D. Mass. 1953).
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of the 1962 Code)37 providing for the survival of certain causes
of action, had the incidental effect of making such causes of
action assignableA The South Carolina court has acknowledged
two instances in which a cause of action survives: (1) injuries
and trespasses to and upon real estate, and (2) any and all
[physical] injuries to the person or to personal property.39 In
contrast, a cause of action for fraud and deceit is generally held
not to survive.40 As a general rule, therefore, survival is the
test of assignability of a right of action in tort [ex deZeito].

V. ELEMENTS OF DAM1AGES INcLuDED IN INsuiE's REcovERy

Punitive damages have generally been denied in cases involv-
ing mere negligence. Here again the negligence and bad faith
test may become significant. In ZumwaZt v. Utilities Insurance
Company41 the Missouri court was confronted with a factual
situation similar to that presented in Crisci. The court held that
when the insurer was obligated to subordinate its interests in
favor of the insured's, the refusal to settle did not constitute such
malicious, willful, intentional or reckless conduct to warrant an
award of punitive damages.42 Punitive damages were held
improper in the Texas case of Linkenhozer v. American Fidelity
and Casualty Company.43 The court ruled that negligence in
rejecting a compromise offer did not amount to gross negligence
necessary to warrant an award of punitive damages. In South
Carolina punitive damages are allowed in tort actions when there

37. Id. at 517, 88 S.E. at 280; S.C. CODE ANx. § 10-209 (1962).
Causes of action for and in respect to any and all injuries and trespasses
to and upon real estate and any and all injuries to the person or to personal
property shall survive both to and against the personal or real representa-
tion as the case may be of a deceased person and the legal representative of
an insolvent person or a defunct or insolvent corporation, any law or rule
to contrary notwithstanding.

38. Bultman v. Atlantic Coast Line R.R., 103 S.C. 512, 88 S.E. 279 (1915).
39. Mattison v. Palmetto State Life Ins. Co., 197 S.C. 256, 262, 15 S.E.2d

117, 119, (1941) ; cf. Dillingham v. Tri-State Ins. Co., 214 Tenn. 592, 381, S.W.
2d 914 (1964).

40. E.g., Doremus v. Atlantic Coast Line R.R., 242 S.C. 123, 130 S.E.2d
370 (1963).

41. 360 Mo. 362, 228 S.W.2d 750 (1950).
42. Id. at 374, 228 S.W.2d at 756; see State v. Hughes, 348 Mo. 177, 153

S.W2d 46 (1941).
43. 152 Tex. 534, 260 S.W.2d 884 (1953).

[Vol. 20
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is proof of willful, reckless or malicious violation of a person's
rights.

44

In order for a breach of contract to entitle the insured to
punitive damages in South Carolina the breach must be with
fraudulent intent and accompanied by a fraudulent act. The
mere failure or refusal to pay money, for whatever motive, is not
a basis for an award of punitive damages unless accompanied
by a fraudulent act.45 The conduct of the insurer in attempting
to settle a claim for a sum substantially less than the amount
owing under the policy, however, is evidence from which fraud
can be inferred. It is sufficient to require the trial judge to sub-
mit the issue of fraud to the jury.46

South Carolina generally agrees with the majority of states
that in the absence of physical contact or fear of physical harm
there can be no recovery for mental suffering.4 7 There is grow-
ing authority, however, to the contrary.48 The Crisci court
recognized that many jurisdictions have allowed damages for
mental distress when the tortious conduct constituted an inter-
ference with property rights. It found no substantial reason to
compel it to distinguish these decisions from the instant case.49

In Dawkis v. NationaZ Liberty Life Insurance Company, ° an-
other case involving mental suffering, the plaintiff brought an
action ex contractu to recover for the alleged fraudulent breach
of an insurance contract. The court held that mental suffering
was not a proper element of damages for the fraudulent breach
of a contract unless the breach permitted the injured party to
sue in either contract or tort.51

There can generally be no recovery of the expenses of litigation

44. Pennsylvania Threshermen & Farmers' Mut. Cas. Ins. Co. v. Thornton,
244 F.2d 823 (4th Cir. 1957). The court stated that negligent conduct may
be so gross as to merit characterization as willful and wanton in the sense of
the rule for punitive damages; accord, Davenport v. Woodside Cotton Mills
Co., 225 S.C. 52, 80 S.E.2d 740 (1954).

45. Dawkins v. National Liberty Life Ins. Co., 252 F. Supp. 800 (D.S.C.
1966).

46. Corley v. Coastal States Life Ins. Co., 244 S.C. 1, 135 S.E.2d 316 (1964).
47. Padgett v. Colonial Wholesale Distrib. Co., 232 S.C. 593, 103 S.E.2d

265 (1958); Black v. Atlantic Coast Line R.R., 82 S.C. 478, 64 S.E. 418
(1907) ; cf. Turner v. ABC Jalousie Co., 160 S.E.2d 528 (S.C. 1968).

48. See Frishett v. State Farm Mut. Auto. Ins. Co., 3 Mich. App. 688, 143
N.W.2d 612 (1966); Continental Cas. Co. v. Garrett, 173 Miss. 676, 161 So.
753 (1935); Falzone v. Busch, 45 N.J. 559, 214 A.2d 12 (1948); Battala v.
State, 10 N.Y.2d 237, 176 N.E2d 729, 219 N.Y.S.2d 34 (1961).

49. Crisci v. Security Ins. Co., 426 P.2d 173, 179, 58 Cal. Rptr. 13 (1967).
50. 252 F. Supp. 800 (D.S.C. 1966).
51. Id. at 802.
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SOUTH CAROLINA LAW REVIEW

or attorneys' fees from the opposing party unless provided for
by the contract or statute.52 In Mayland Casualty Company
v. Elmira Coal Company,53 however, the court allowed the in-
sured to recover the expense of attorneys' fees incurred when
the claimant sued the insured following the insurer's refusal to
settle."4 The South Carolina District Court recently recognized
the Elmira decision but disallowed the insured's claim for
attorney's fees, since he sought fees for the current action and
not those fees incurred in defense of the original action brought
by the claimant.55

VI. CONCLUSION

The balancing of interests between the insured and his in-
surance company with relation to the liability of the insurer for
wrongful refusal to settle an insurance claim has gradually
shifted to favor the insured. An increasing number of courts have
required the insurer to exercise a higher duty of care in its con-
sideration of settlements. These courts, moreover, have not
required the insured to pay a judgment in excess of the insurance
policy limits before he can bring an action against his insurer
for the excess. Many courts have also applied survival of a
cause of action as the test of assignability of a right of action
in tort.

The South Carolina judiciary has been in accord with the
general trends in each of these areas. In Crisci, however, a court
has introduced a new element to damage recovery-mental suf-
fering. Because the general tort law in South Carolina has never
considered mental suffering as the sole basis of recovery,5 6 South
Carolina will hesitate to follow California in this damage ex-
tension. Recognizing this qualification, the South Carolina
judiciary indicates that it will continue to weigh considerations
in these cases in favor of the insured.

JAmES R. HoNEYcuTT

52. Hartford Accident and Indem. Co. v. Cosby, 277 Ala. 596, 173 So.2d
585 (1965); United States Rubber Co. v. White Tire Co., 231 S.C. 84, 97
S.E.2d 403 (1956); Brown v. Spann, 3 Hill 324 (S.C. 1837) ; see Annot., 90
A.L.R. 530 (1933) (annotation on the validity of statutes authorizing recovery
of attorneys' fees). See also American Fidelity & Cas. Co. v. Greyhound
Corp., 258 F.2d 709 (5th Cir. 1958) (allowing recovery of attorneys' fees
under applicable statute).

53. 69 F.2d 616 (8th Cir. 1934).
54. Id. at 620.
55. Andrews v. Commercial Union Ins. Co., 271 F. Supp. 814 (D.S.C. 1967).
566. See Turner v. ABC Jalousie Co., 160 S.E.2d 528 (S.C. 1968).
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TAXATION-THE "OVERNIGHT" RULE-
BUSINESS TRIPS MUST INVOLVE SLEEP

BEFORE TRAVELING EXPENSES
MAY BE DEDUCTED*

In order to appreciate fully United States v. CorreZl,' take
these words: "There shall be allowed as a deduction... in car-
rying on any trade or business ... traveling expenses (including
amounts expended for meals and lodging...) while away from
home .... " From these, extract "while away from home." Turn
the words over in your mind, play with them, draw upon all
reason for an application of these words as a limiting device for
allowing a business expense deduction. Now take these words:
"[An] ... employee can deduct expenses for meals and lodging
only when... his duties require him to obtain necessary sleep
away from home."8 To say that the latter statement is a reason-
able promulgation of a ruling to implement the former statutory
language, requires, at best, reading more into the statute than
Congress provided; or, at worst, an unashamed emasculation by
the Commissioner of a legitimate business deduction. When the
United States Supreme Court agreed to hear Correll-the first
time the "overnight" rule had been considered by the Court-it
was felt that the Court might put the plain meaning back into
the statute. On December 11, 1967, however, Justice Stewart,
speaking for a majority of five, reversed the lower court's de-
termination and held that the "overnight" rule was a "reason-
able" interpretation of the applicable Code language.4

Before examining the case itself, it may be helpful to discuss
briefly the history of the "overnight" rule. The original version
of the present section 162(a) (2), which allows the deduction of
traveling expenses, was enacted in 1921.5 A prior regulation had
imposed the burdensome task of trying to determine the excess
expended for meals and lodging over the "expenditures ordi-
narily required for such purposes when at home."6 In supporting

*United States v. Correll, 88 S.Ct 445 (1967).

1. 88 S. Ct. 445 (1967).
2. INT. REV. CODE of 1954 § 162(a) (2).
3. Rev. Rul. 54-497, 1954-2 CuM. BuL.. 75, 79.
4. United States v. Correll, 88 S. Ct 445, 450 (1967).
5. Rev. Act of 1921, ch. 136, § 214(a) (1), 42 Stat. 227
6. Regulations 45, Art. 292 (1920 ed.).
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the 1921 enactment the Treasury seemed to imply that allowing
the entire amount of the expenditure permitted a more accurate
determination of the deduction.

Nineteen years passed before the Commissioner first inter-
preted "away from home" to mean away from home overnight.7
The Commissioner allowed a deduction in a ruling involving
locomotive engineers and other railroad trainmen assigned to
long runs, who, on arrival at away-from-home terminals, were
released from their jobs for necessary rest.8 In 1954 the Com-
missioner interpreted this ruling in unambiguous language: 9

"The line of demarcation.., is generally referred to, for Fed-
eral income tax purposes, as an 'overnight' trip, that is a trip
in which the taxpayer's duties require him to obtain necessary
sleep away from his home .... 10

After the federal circuit court case of Wiliams v. Patterson,11

the Commissioner slightly expanded this rule. There the tax-
payer was a railroad conductor whose train left his home at
6:45 A.M. and arrived in Atlanta at 12:15 P.M. He did not
have to report back for the return ran until 6:15 P.M., and
arrived home near midnight. During the six hour break in the
afternoon he ate dinner at a hotel, rented a room and slept for
several hours. He then ate supper and reported back to work.
Revenue Ruling 54-49712 stated that the employee could obtain
"necessary sleep." The Commissioner contended that this meant
it had to be required by the employer. 8 The Court of Appeals
for the Fifth Circuit rejected the Commissioner's contention
and held that due to the unusual hours of the taxpayer's em-
ployment it was reasonable for him to rest during his release
from duty, and as a result the deduction was allowed. The
commissioner acquiesced in Williams but asserted that he would
not consider an employee's release for the purpose of eating
rather than sleeping as constituting an adequate rest period to
satisfy the "overnight" rule.14

Throughout this period the Commissioner had the task of

7. I.T. 3395, 1940-2 Cum. BuLL. 64.
8. Id.
9. Rev. Rul. 54-497, 1954-2 Cum. BuLL. 75.

10. Id. at 79.
11. 286 F.2d 333 (5th Cir. 1961).
12. 1954-2 Cum. BuLL. 75.
13. Williams v. Patterson, 286 F.2d 333, 339 (5th Cir. 1961).
14. Rev. Rul. 61-221, 1961-2 Cum. BuLL. 34.
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implementing the Internal Revenue Code.' 5 At the same time
the judiciary had the task of applying the Commissioner's rulings
in its own interpretations of the pertinent Code sections.

In Correll the Court used a rule of statutory construction
stating that "[t]reasury regulations and interpretations long con-
tinued without substantial change, applying to... substantially
reenacted statutes, are deemed to have received congressional
approval and have the effect of law."' 6 The Court cited He-
vering v. Winmil' 7 and Fribourg Navigation Company v. Com-
missioner's for the reenactment principle. These cases, however,
may both be distinguished from Correll. The Winmill case was
concerned with whether brokerage commissions were included
in the sale price of securities. Supporting that case were a set-
tled rule of the Treasury, uniform rulings of the Board of Tax
Appeals, and no adverse judicial decisions.' 9 Fribourg dealt
with established law concerning the question of the taking of
depreciation in the year of sale of a depreciable asset. The tax-
payer cited numerous cases and several rulings supporting his
position. The Court noted that "in several instances, the Com-
missioner did not merely consent to depreciation in the year of
sale, but insisted over the taxpayer's objection that it be taken."20

In comparison to these situations, the "overnight" rule was
not only unsettled, but the approval by some courts and repudia-
tion by others had created an almost chaotic situation. The Com-
missioner had adhered to this rule since he first enunciated it.21
The courts, however, had been sharply divided. The Sixth22

and the Eighth23 Circuits had disavowed the rule totally, and

15. INT. RaV. CODE of 1954, § 7805(a).
16. United States v. Correll, 88 S. Ct. 445, 449 (1967).
17. 305 U.S. 79, 83 (1938).
18. 383 U.S. 272, 283 (1966).
19. See Hutton v. Commissioner, 39 F.2d 459, 460 (5th Cir. 1930).
20. Fribourg Navigation Co. v. Commissioner, 383 U.S. 272, 279 (1966).
21. In recommending additional statutory guides to clarify the law, the Sec-

retary of the Treasury kept the time requirement. "Food and lodging ex-
penses would be deductible by taxpayers who were temporarily away from
their duty areas for periods of at least 16 hours, or a shorter time if they
could prove that substantial rest was required on such trip." Hearings Before
the Committee on Ways and Means on The Tax Recommentdations of the
President, 88th Cong., 1st Sess., pt. 1, at 98 (1961).

22. Correll v. United States, 369 F.2d 87 (6th Cir. 1966).
23. United States v. Morelan, 356 F.2d 199 (8th Cir. 1966); Hanson v.

Commissioner, 298 F.2d 391 (8th Cir. 1962).
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the Fifth Circuit 24 had modified it. The First Circuit had been
opposed to the rule2 5 and only recently accepted it.2 6

The Tax Court's treatment of the rule bordered upon judicial
schizophrenia as it ran the gamut from disapproval, to making
a decision of each case on its particular facts, to a position of
general acceptance. In a 1949 case involving transportation costs
only,2 7 the Tax Court rejected the Commissioner's reading of
the statute and evaluated the phrase "away from home" stating:
"There is no connotation that the trip must be an overnight one,
nor do we think Congress intends such a connotation."28 The
following year the court refused to allow the deduction of meal
expenses for a railway clerk who at supper at the "away town"
on a round trip that lasted six hours and fifteen minutes.2 9 The
deduction was denied because the taxpayer's work day was
"shorter than the work day for the ordinary worker."30

The Tax Court in 1952 decided the case of David G. Ander-
son.8 ' The court allowed the deduction of the meal expense of
Anderson, a railroad employee, who started on a round trip
at 2:00 A.M. and returned the same day. As the trip required
sixteen hours to complete, the court concluded that the need
to obtain rest on completion of the outbound run prior to com-
mencing the return run was sufficient to come within the rule.
This was the same interpretation of the rule that the Fifth
Circuit subsequently employed in Williams V. Patteson.3 2 The
Commissioner, however, never recognized the result in the An-
derson case; yet he issued a ruling nine years later in which he
acquiesced in the Williams case. 3 3

In the 1954 case of Frank N. SmitA 34 the Tax Court again
repudiated the "overnight" rule in dictum. This was followed

24. Williams v. Patterson, 286 F2d 333 (5th Cir. 1961) (allowing deduc-
tion for expenses on trips of such a duration that the employee required rest).

25. Chandler v. Commissioner, 226 F.2d 467 (1st Cir. 1955).

26. Commissioner v. Bagley, 374 F.2d 204 (1st Cir. 1967).

27. Kenneth Waters, 12 T.C. 414 (1949).
28. Id. at 417.
29. Fred Marion Osteen, 14 T.C. 1261 (1950).
30. Id. at 1262.
31. 18 T.C. 649 (1952).

32. 286 F.2d 333 (5th Cir. 1961).

33. Rev. Rul. 61-221, 1961-2 Cum!. BULL. 34.
34. 21 T.C. 991 (1954).
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by a general acceptance of the rule.35 The reasoning used in
Allan J. HansoYA6 is an example of the court's attitude with
respect to general acceptance.

This interpretation seems justified for the statute is only
dealing with expenses "while away from home." A lodger
is one who, for the time being, is lodged away from home.
One who completes a business trip in one day is not "away
from home" within the meaning of the statute. He incurs
meal expenses on such a day the same as he does on a day
he takes no trip. But on both days the meal expenses were
personal expenses for they were incurred while he was
lodged in his own home.32

In the recent case of Wiliam, A. Bagley,38 however, the court
modified its position with regard to the "overnight" rule. The
court asserted that Congress had not voiced approval of an in-
flexible rule disallowing the deduction of meal expenses on
trips which were not overnight. The court stated that the facts
of each case should be considered subjectively.

It is submitted that during the period in which the "overnight"
rule was developed both the Tax Court and the Commissioner
misinterpreted the Code phrase "while away from home." The
logical application of the phrase "away from home" is in a
geographical test, not a time consideration. For tax purposes,
the word "home" in the phrase was originally given the meaning
of "post of duty or place of employment on duties connected
with his employment."3 9 This definition, subsequently accepted
by the Commissioner,40 had a plain meaning of geographical
location. In deciding Amoroso v. Commissioner,41 the Court of
Appeals for the First Circuit was faced with a case involving
a salesman who lived in Milton, Massachusetts, a suburb ten
miles from Boston. In disallowing the deduction of the tax-

35. E.g., Fred G. Armstrong, 43 T.C. 733 (1965) ; Allan J. Hanson, 35 T.C.
413 (1960), revd, 298 F.2d 391 (8th Cir. 1962); Al J. Smith, 33 T.C. 861
(1960); Donald G. Harper, 23 CCH Tax Ct Mem. 461 (1964); William S.
Blomeley, Jr., 23 CCH Tax Ct. Mem. 514 (1964); Warren Cummings, 20
CCH Tax Ct Mem. 1699 (1961); Ernest Huddleston, 13 CCH Tax Ct. Mere.
395 (-954).

36. 35 T.C. 413 (1960), rev'd, 298 F.2d 391 (8th Cir. 1962).
37. Id. at 417.
38. 46 T.C. 176 (1966), rev'd, 374 F.2d 204 (1st Cir. 1967).
39. Mort L. Bixler, 5 B.T.A. 1181, 1184 (1927).
40. G.C.M. 23672, 1943 Cum BULL. 66.
41. 193 F2d 583 (lst Cir. 1952).
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payer's meals in Boston while on daily business trips, the court
interpreted "away from home" and made no mention of a time
consideration. The court looked at the distance of travel and
the fact that Milton was considered to be part of the greater
Boston metropolitan area in concluding that the taxpayer never
left his "home." The court could have dismissed the case easily
if it had used the overnight test. It apparently, however, de-
termined that time was not a valid test, and, instead, employed
the geographical test.

The meaning can be focused more clearly by substituting the
Commissioner's definition of "home" into section 162(a) (2):
"There shall be allowed as a deduction . . .in carrying on any
trade or business ... traveling expenses (including amounts ex-
pended for meals and lodging . . .) while away from [the
business location, post, or station of the taxpayer] .... ,42

It is also inaccurate to assert that Congress limited the travel
expense deduction that it granted by reenactment of the statute;
because Congress cannot add to or diminish a tax statute by
impliedly approving a Treasury interpretation.43 Even if this
were accurate, when an erroneous construction has been placed
on a statute by the body (Treasury Department) charged with
its enforcement, the rule that the reenactment of the statute
adopts the body's construction does not apply.44

In deciding the result in Correll the Court, interpreting sec-
tion 162 (a) (2), stated that the Code language, "meals and
lodging,"4" could arguably mean that to be allowed a deduction
for meals the taxpayer must also incur lodging expenses.46 A
gramnnatical construction of section 62(2) (B) which states that
a deduction for travel expenses while away from home for
employees "consist[s] of expenses of travel, meals, and lodging

," would lead to the opposite result. Unlike section
162(a) (2), three principal deductions are listed and commas
have distinctively separated the terms; and the word "consists"
indicates that any of the three expenses may be used separately.
It is contended, therefore, that the phrase "away from home,"
not the presence of the word "and" in the phrase "meals and

42. INT. REv. CODE of 1954, § 162(a)(2).
43. Commissioner v. Acker, 361 U.S. 83, 93 (1959); Arkansas-Oklahoma

Gas Co. v. Commissioner, 201 F.2d 98, 102 (8th Cir. 1953).
44. United States v. Missouri Pac. R.R., 278 U.S. 269, 279-80 (1929).
45. INT. REV. CODE of 1954, § 162(a) (2).
46. United States v. Correll, 88 S. Ct 445, 448 (1967).
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lodging," should have been the determining language for the
deduction. In the treasury regulations for section 214(a) (1)
of the Revenue Act of 1921, moreover, the Commissioner used
this language to define traveling expenses: "Traveling expenses,
as ordinarily understood, include railroad fares and meals and
lodging."47 Was the Commissioner saying that a taxpayer on
making a business trip away from home had to ride a train
before he could deduct expenses for meals and lodging? Again,
applying the reasoning employed in Correll, the answer to the
question would be, incorrectly, yes.

In most of the cases in which a court has decided not to fol-
low the "overnight" rule, examples have been given to dem-
onstrate the potential inequitable effects of the rule. With the
broad holding in Correll, however, it will be difficult to deter-
mine the scope of its future interpretation. A businessman could
fly to Washington from St. Louis at 6:00 A.M., work the entire
day, and purchase his dinner and supper. If he left that night
after eating he would get no deduction for his meals. Another
person could drive over from Baltimore, Maryland on business,
purchase dinner and supper, check into a motel for an hour's
rest, drive back to Baltimore and be allowed to deduct the en-
tire expense. This does not seem to be a proper application of
the statute.

The Supreme Court and the Commissioner should not be al-
lowed to rewrite legislation. If Congress felt that the overnight
feature should be included in the traveling expense deduction,
it could be included by amending the statute. Although the rule
is one of administrative convenience, and provides a simple and
certain interpretation, a comment made by the Tax Court in
William A. Bagley48 best summarizes the problem. "[J]ust as
most rules of law yield to exceptions, so too must administrative
workability yield to logic, reason, and justice."49

Wnaza C. Sronx

47. Regulations 45, Art. 292 (1920 ed.). This language also appeared in
subsequent regulations. E.g., Regulations 77, Art. 122 (1933).

48. 46 T.C. 176 (1966), rev'd, 374 F.2d 204 (1st Cir. 1967).
49. Id. at 183.
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