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A SHOCK TO THE SYSTEM

element, and . . . reliability of the utterance is not inflexibly
dependent upon the subject matter of the utterance."67 Instead,
when a startling occurrence prompts a declarant to make state-
ments unrelated to the occurrence, indirectly related to that
occurrence, or related to some prior occurrence, the court should
note that the statement could "take on a reflective quality and must
be more carefully scrutinized with respect to the second element,
that of true spontaneity."6 Other courts have taken more of a
middle ground, holding that there is a third element but that it can
be satisfied as long as the statement relates broadly to the circum-
stances surrounding the occurrence.69

In Bondurant v. State, the appellant allegedly murdered his
live-in girlfriend's lover on July 13, 1994.70 On July 16th, the
appellant told his girlfriend that he was going back to their home to
commit suicide and threatened that if she told anyone he would pin
the murder on her.71 After the appellant left, his girlfriend made
statements to witnesses "concerning the appellant's suicide plans,
the murder of [the victim], and fear for her own life."72 The court
admitted her entire statement, including the portions of the
statement dealing with the murder even though these statements
did not relate directly to the appellant's threats on July 16th.73 The
court reasoned that the suicidal statement and threat by the
appellant were prompted by the murder three days earlier and,
because these events were interwoven, the declarant's statements
about the murder explained the "startling conduct on July 16[th].'

Even courts that interpret the third element more strictly
recognize that it is more liberal than the similar requirement under

67. Ball, 249 F.2d at 511.
68. Bayne, 632 A.2d at 486; see also Santiago, 774 N.E.2d at 148:

In cases, such as this, where the startling event elicits a statement concerning
some prior event, a judge may examine the nexus between the startling event,
the excited utterance generated by it, and the prior event about which the
declarant comments to determine whether the statement was made without
reflection.

69. Bondurant v. State, 956 S.W.2d 762, 766 (Tex. App. 1997) ("While the third prong of
the test requires the statement to be related to the startling event, it may also relate to the
circumstances surrounding the event. The requirement that the statements must relate to the
startling event has been liberally interpreted.").

70. Id. at 763-64.
71. Id. at 764.
72. Id.
73. Id. at 766 ("[T]he fact that portions of the spontaneous utterance relate to an event

prior to the startling event, does not make those portions of the utterance inadmissible.").
74. Id.
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res gestae.5 These courts recognize that, under the excited utterance
exception, there is no requirement that the statement "explain,
elucidate, or in any way characterize the event."76 Instead, a poten-
tial excited utterance which "may reasonably be viewed as having
been about, connected with, or elicited by the startling event meets
this requirement."77

At the same time, some courts have held that the first element
need not be satisfied or at least that the first element is not inde-
pendent from the second element.7" Many courts do not question
whether the underlying event or condition was sufficiently startling.
The first element is satisfied if the statement made by the declarant
indicates that the occurrence was startling to her.79 For example, in
People v. Franklin, the court determined that a surgical procedure
was unquestionably startling based on the declarant's description
of the procedures done by the doctor, even without reference to the
event itself.80 Other courts have phrased it slightly differently,
holding that "[t]he appearance, behavior and condition of the
declarant may establish that a startling event occurred."8 " Thus, one
court determined that a worker's discovery of mail fraud by a co-
worker was startling, not based on the event itself, but on the fact
that an observer stated that the declarant "was not normally an
excitable person and she had never before seen her so excited."82

These rulings comport with a general proposition in excited
utterance jurisprudence that the determination of whether an
occurrence is startling is subjective, not objective.83 Under this
proposition, courts must look at the effect of the occurrence on the
declarant and not at the inherent qualities of the occurrence.' Thus,
most courts have held that certain occurrences may be startling to
children even though the same occurrence would not be startling to
most adults.85

75. State v. Chapin, 826 P.2d 194, 198 (Wash. 1992).
76. Id.
77. Id.
78. See, e.g., United States v. Moore, 791 F.2d 566, 571 (7th Cir. 1986); see also, W.C.L.

v. People, 685 P.2d 176, 179 (Colo. 1984).
79. People v. Franklin, 683 P.2d 775, 781 (Colo. 1984) ("Independent proof of an exciting

event is not always necessary; the declaration itself may be sufficient proof of such an event.").
80. Id. at 781.
81. Moore, 791 F.2d at 570.
82. Id. at 571.
83. Id. at 571 n.2 (rejecting the argument that a startling occurrence "must be one that

the trier of fact can objectively perceive as one, such as a sudden fall or an automobile
accident").

84. Id.
85. See infra note 117 and accompanying text.
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At the same time, some courts have looked at the first element
with a higher level of scrutiny.86 Although WC.L. v. People was
decided by the same court as Franklin later in the same year, and
although the court cited the general rule that "the sufficiency of the
event or occurrence to qualify as the 'startling event' . . . is not
questioned," the court decided to question whether the event it was
considering was, in fact, startling.8 7 In WC.L., a three-year-old girl
and her six-year-old nephew were undressing to bathe when the
girl "spread her legs[] and said, 'Get me.' ' 8 The children's aunt, who
was preparing them for their baths, then "spoke the victim's name
and asked what she was doing in a tone that apparently startled
the child. ' 9 Yet, despite the fact that the event was "apparently
startl[ing]," the court relied on a case from another jurisdiction to
hold that the event was not, in fact, startling.9"

Further, courts have come to different conclusions as to the
application of the excited utterance elements. Some courts strictly
require that all three elements must be met for a statement to be
admitted as an excited utterance. 91 Others hold that admissibility
is determined by looking at the combined effect of the two or three
elements.92 According to these courts, the second factor is the critical
factor.93 Essentially, when the proponent can show that the
statement was made while under the stress of a startling occur-
rence, there is a strong suggestion that there was, in fact, a startling

86. See, e.g., W.C.L. v. People, 685 P.2d 176 (Colo. 1984).
87. Id. at 179.
88. Id. at 177.
89. Id. (emphasis added).
90. Id. at 180 (construing Keefe v. State, 72 P.2d 425 (Ariz. 1937)). While the court also

held that the child's statements lacked other indicia of reliability, it made clear that this
determination was separate from its determination of whether the event was startling. See
id. ("Even were we to conclude that the aunt's reaction to the child's suggestive gesture was
a startling event sufficient to meet the first requirement of the excited utterance exception,
we would also need to consider whether the child's statements were spontaneous under the
second requirement.").

91. See, e.g., Glover v. State, 102 S.W.3d 754, 764-65 (Tex. App. 2002) (excluding a
statement that met two of the three excited utterance elements, despite stating that
admissibility is based on the combined effect of the three factors).

92. See Couchman v. State, 3 S.W.3d 155, 159 (Tex. App. 1999); Bondurant v. State, 956
S.W.2d 762, 765 (Tex. App. 1997) ('CThe focus of the inquiry is whether the cumulative effect
of the three requisites is sufficient to show the reliability of the statement.").

93. See Couchman, 3 S.W.3d at 159 ("Although the other factors are relevant, the critical
issue is whether the declarant made the statement while dominated by the emotion arising
from a startling event or condition."); Bondurant, 956 S.W.2d at 765 ("The critical factor,
however, is whether the declarant made the statement while dominated by the emotion
arising from a startling event or condition.").
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occurrence and that the statement very likely related to that event,
or at least was prompted by it.94

A few courts, such as the Courts of Appeals for the Fourth and
Eighth Circuits, have also explicitly set out specific standards to
consider when applying the excited utterance exception.95 These
factors, which to an extent are at least implicitly considered by many
other courts, are: "(1) [tlhe lapse of time between the event and the
declarations; (2) the age of the declarant; (3) the physical and mental
state of the declarant; (4) the characteristics of the event; and (5) the
subject matter of the statements."96

Most courts consider the first standard, the lapse of time, at
least partially in determining whether a declarant's utterance was
made while still under the stress of the startling occurrence.97 Still,
most courts have held that the lapse of a certain amount of time is
not dispositive of admissibility.9" As will -be expounded upon more
fully in infra section I.C.3.a., consistent with the second standard,
most courts are more lenient in admitting the excited utterances of
children, primarily because children lack the capacity to fabricate
relative to adults.99

When courts determine whether a declarant is still startled
when making a statement, they must consider her physical and
mental state, as is done under the third standard."' Finally, the
fourth and fifth standards codify a basic principle of excited
utterance jurisprudence: the more startling the occurrence, and thus
the more disturbing the subject matter of the statement, the more
likely courts are to admit excited utterances further removed in
time from the startling occurrence. 1 1 Most would agree that rape

94. State v. Chapin, 826 P.2d 194, 198 (Wash. 1992).
95. Morgan v. Foretich, 846 F.2d 941, 947 (4th Cir. 1988); United States v. Iron Shell, 633

F.2d 77, 85-86 (8th Cir. 1980).
96. Foretich, 846 F.2d at 947; see also Iron Shell, 633 F.2d at 85-86.
97. In re Ne-kia S., 566 A.2d 392, 394 (R.I. 1989) ("In determining whether Ne-kia and

Levi were 'under the stress of excitement' when they made statements to Russo, we are not
unmindful that there was a significant time lapse between the last alleged incident of abuse
and the statements made to Russo by the children.").

98. Gross v. Greer, 773 F.2d 116, 119-20 (7th Cir. 1985) ("It is well-established that the
lapse of time between the startling event and the out-of-court statement, although relevant,
is not dispositive in the application of the res gestae exception to the hearsay rule.").

99. See infra notes 112-13 and accompanying text.
100. See, e.g., Salazar v. State, 38 S.W.3d 141, 154-55 (Tex. App. 2001) ('The trial court

could reasonably have found that the victim's statement to Aguirre 'relat[ed] to a startling
event or condition,' that being the 'startling event' of the victim sustaining the injury or the
'startling condition' of the pain the victim suffered when her coat was removed, and that the
victim was still under the physical and emotional 'stress of the excitement caused by the event
or condition' when she made the statement to Aguirre."(alteration in original)).

101. See, e.g., Lieberenz v. State, 717 N.E.2d 1242, 1246 (Ind. Ct. App. 1999) (admitting an
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and sexual assaults are among the most devastating crimes with
survivors, prompting harrowing statements about the event by
traumatized victims. Interestingly, however, while most courts
analyze excited utterances under the logic of these last three
standards, as will be discussed in infra section I.C.3.b., few have
extended the time frame for excited utterances relating to rapes and
sexual assaults either generally or under the facts before them." 2

These differences make it clear that courts in different states
and circuits are interpreting and applying the excited utterance
exception in widely disparate manners. It is clear that when even
the same court in the same year comes to opposite conclusions about
how to apply the exception, clarification of the exception's standards
is necessary.0 3 This article, however, will not attempt to resolve the
dispute over how to apply the excited utterance exception. Instead,
the article will assume that the court applying the exception
requires that all three elements be fulfilled, with the third element
being less demanding than the similar requirement for res gestae
but still applicable.

3. Loosening of the Excited Utterance Exception

a. Applying the Excited Utterance Exception More
Leniently for Child Sexual Abuse Victims

From the time that Wigmore created the excited utterance
exception until the 1980s, most courts applied the excited utterance
elements with uniform strictness, whether the statements were
made by adults or children.0 4 In the 1980s, however, many sources
began criticizing the courts for applying the elements of the excited
utterance exception indiscriminately, claiming that they should be
applied more liberally when the declarant was a child.0 5 Based on
these criticisms, many courts began to acknowledge that they
should apply the elements more liberally to the statements of
children while some states began enacting legislation explicitly
changing the rules governing admission of excited utterances or
similar statements by children.

excited utterance made hours after a rape because "the greater the stress caused by the
startling event .... the longer the effects of the stress may last").

102. See infra note 146 and accompanying text.
103. See supra note 90 and accompanying text.
104. See, e.g., People v. Franklin, 683 P.2d 775 (Colo. 1984).
105. Morgan v. Foretich, 846 F.2d 941, 947 (4th Cir. 1988) ("Indeed, much criticism has

been directed at courts which place undue emphasis on the spontaneity requirement in child
sexual abuse cases.").
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i. Judicial Loosening of the Exception for Child Sexual
Abuse Victims

Most courts now recognize that the typical standards for
admissibility are loosened when potential excited utterances are
made by children, especially in sexual abuse cases.' °6 This is based
on several factors. First, courts generally have recognized that
children tend to process stress differently than adults. °7 On the one
hand, children may not initially understand that sexual abuse is
wrong, either leading to: a) delayed, emotional reporting when the
child finally understands the nature of the abuse, or b) more casual
reporting by a child who never comes to understand that the abuse
was wrong.' This is especially the case when a child is abused by
a trusted family member who assures the child that nothing wrong
is being done.'0 9 Also, children tend to suffer stress as the result of
sexual abuse for longer periods of time than do adults."0

Even when children do understand that sexual abuse is wrong,
they may delay in reporting it because of confusion, guilt, and fear."'
Children are also likely to repress these incidents before fully

106. See, e.g., Commonwealth v. Crawford, 629 N.E.2d 1332, 1334 (Mass. 1994)
("Particularly when the declarant is a young child who remains in the company of the alleged
perpetrator after a traumatic event, precise contemporaneousness is not required."); State v.
Creighton, 462 A.2d 980, 982 (R.I. 1983) ("Generally speaking, a less demanding time
requirement is necessary in sexual-offense cases, particularly when the victim is a child of
tender years.").

107. See In re Troy P., 842 P.2d 742, 747 (N.M. Ct. App. 1992) ("In situations such as that
at bar, many courts have also considered the likelihood that children react to and relate
traumatic events somewhat differently than adults.").

108. Foretich, 846 F.2d at 947 ("It has been argued that children do not necessarily
understand sexual contact by adults to be shocking ...."); Cassidy v. State, 536 A.2d 666, 676
(Md. Ct. Spec. App. 1988) (internal citations omitted):

[Mlost children do not view a sexual episode as shocking or even as particularly
unusual. Children thus often do not recount the event with the shock or emotion
required under the exception. Children are simply not as highly sexualized or
moralized as adults. They may not know what has happened to them is wrong.

109. Foretich, 846 F.2d at 947 (holding that children are particularly unable to understand
sexual abuse as wrongful when the perpetrator "is a parental figure from whom the child
desires love and affection"); Cassidy, 536 A.2d at 676 (quoting Judy Yun, Note, A
Comprehensive Approach to Child Hearsay Statements in Sex Abuse Cases, 83 COL. L. REV.
1745, 1756-57 (1983) ('This may be especially true if the child has been involved in an
incestuous relationship. A parental imprimatur on the entire situation may often cause the
child to view everything as normal ....")).

110. State v. Taylor, 704 P.2d 443, 454 (N.M. Ct. App. 1985) (holding that "children usually
suffer prolonged stress" after sexual abuse).

111. Foretich, 846 F.2d at 947 (citing Yun, supra note 109, at 1757) ("Even if the child is
aware of the nature of the abuse, significant delays in reporting this abuse may occur because
of confusion, guilt, and fear on the part of the child.").
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experiencing the stress from them. 112 Further, children lack the
capacity to fabricate, at least relative to adults. 113 This is especially
true in sexual abuse cases, where it is unlikely that children possess
the detailed knowledge of sexual intercourse to be able to create a
believable story about it." 4

Courts also look at the unique circumstances of child sexual
abuse victims in applying the excited utterance elements more
liberally. They often note how children will not report sexual abuse
while still in the company of the alleged perpetrator and thus courts
often admit reports made by children at their first opportunity
outside the presence of the perpetrator, even if made hours or days
after the assault."5 Many courts, when admitting delayed reports
by children, have also noted that children are unlikely to report
such incidents to anyone except a trusted family member." 6

Courts also recognize that some events or conditions may be
startling to children even if they would not be startling to adults." 7

Thus, in Couchman v. State, the court admitted a four-year-old

112. Taylor, 704 P.2d at 454 ("[I]nterrogation will not defeat the characterization of a
statement of a child as an excited utterance because of the tendency of children to repress
these incidents."); State v. Padilla, 329 N.W.2d 263, 266 (Wis. 1982) ("[A] child is apt to
repress the incident.").

113. Gross v. Greer, 773 F.2d 116, 120 (7th Cir. 1985) (holding that the victim's young age
"render[ed] it improbable that her utterance was deliberate and its effect premeditated");
People in Interest of O.E.P., 654 P.2d 312, 318 (Colo. 1982) (quoting FED. R. EVID. 803(2)
advisory committee's note) ("The element of trustworthiness underscoring the excited
utterance exception, particularly in the case of young children, finds its source primarily in
'the lack of capacity to fabricate rather than the lack of time to fabricate."'); Taylor, 704 P.2d
at 454 (holding that children "do not consciously lie or fabricate these type[s of] incidents");
Padilla, 329 N.W.2d at 266 ("[The characteristics of young children work to produce
declarations 'free of conscious fabrication' for a longer period after the incident than with
adults. It is unlikely a young child will review the incident and calculate the effect of the
statement.").

114. Foretich, 846 F.2d at 948 (internal citation omitted) ("[I]t is virtually inconceivable
that a child of this age would have either the extensive knowledge of sexual activities or the
desire to lie about sexual abuse that would be required to fabricate a story such as the one
told by Hilary.").

115. Id. at 947 ("[C]ourts must also be cognizant of the child's first real opportunity to
report the incident."); see also Commonwealth v. Crawford, 629 N.E.2d 1332, 1334 (Mass.
1994) ("Particularly when the declarant is a young child who remains in the company of the
alleged perpetrator after a traumatic event, precise contemporaneousness is not required.");
People v. Sandoval, 709 P.2d 90, 92 (Colo. Ct. App. 1985) ("Moreover, given the fact that the
victim told Kim about the incident at the first opportunity she had outside the defendant's
presence, we perceive no error in the submission by the trial court of an instruction regarding
prompt outcry."); United States v. Donaldson, 58 M.J. 477, 484 (CAAF 2003) ("[C]ourts have
been more flexible in cases in which the declarant is young, particularly where the statement
was made during the child's first opportunity alone with a trusted adult.").

116. Padilla, 329 N.W.2d at 266 ("[I]t is often unlikely that a child will report this kind of
highly stressful incident to anyone but the mother.").

117. Couchman v. State, 3 S.W.3d 155, 159 (Tex. App. 1999).
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child's report of a sexual assault made after becoming startled by a
burning sensation when she was urinating, noting that the same
condition may not have been startling to an adult victim."' Some
courts have even held that it is in the interests of justice to admit
children's reports of sexual abuse as excited utterances even when
the elements of that exception are not literally fulfilled."9

At the same time, not every court is persuaded to apply the
excited utterance elements more liberally to the statements of
children. In State v. Taylor, the court acknowledged all of the above
factors as making a child's statements more reliable, yet concluded
that, "[i]f there are special reliability characteristics inherent in the
statements of children, they should be analyzed under Evid.Rule
[sic] 803(24), [the federal catch-all] recognizing them for what they
are."120

A few courts have also held that this loosening of the excited
utterance elements for child victims has .'virtually destroyed the
integrity of the exception, stretching it far beyond its traditional
bounds, and creating much uncertainty in its application. 7'121

Meanwhile, some courts continue to apply the excited utterance
elements uniformly for adults and children without even mentioning
the precedent holding in the alternative. In State v. Walton, a six-
year-old girl was allegedly sexually assaulted by her babysitter's
father and reported the incident to her mother two days later after
stating that she 'had a black mark on her heart." 122 The court
refused to admit the statement as an excited utterance because of
the lapse in time between the event and the statement without
using any language to acknowledge the precedent loosening
application of the elements in the case of child sexual abuse
victims.

23

118. Id. ("Undoubtedly, some events or conditions that may not be startling to an adult may
be overwhelming for a child. It would be reasonable to infer that a four-year-old child would
be scared and upset by a burning sensation in her female sexual organ.").

119. Foretich, 846 F.2d at 948 (quoting United States v. Nick, 604 F.2d 1199, 1204) ('The
interests of justice were served by admitting the declaration of this child, who was the victim
of a sexual assault, and far too young to appreciate the implications of that assault.").

120. 704 P.2d 443, 454.
121. Cassidy v. State, 536 A.2d 666, 676 (Md. Ct. Spec. App. 1988) (quoting Yun, supra note

109, at 1759).
122. 432 A.2d 1275, 1277 (Me. 1981).
123. The court did state generally that it "decine[d] to broaden what has been a narrow

exception to the hearsay rule, particularly in an area so fraught with danger to our conception
of a fair trial." Id. at 1277-78. It is unclear whether this language was meant to apply to the
precedent loosening application of the excited utterance elements for child victims or whether
it was a more general indictment of judicial activism.
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ii. Legislative Loosening of the Exception for Child
Sexual Abuse Victims

Under the Texas Criminal Code, statements made by sexual
assault victims twelve years of age or younger that do not meet the
excited utterance elements may be admitted under its "outcry"
provision. 12 Courts will only admit these "outcry" statements if the
prosecution can prove several elements. First, the statement must
be made by the child "to the first person, 18 years of age or older,
other than the defendant, to whom the child made a statement about
the offense."'25 This requirement builds off the analysis used by
several courts in holding that delayed reports by child sexual abuse
victims are admissible when the child makes the report at her first
real opportunity after remaining in the custody of the assailant.126

Second, in a hearing conducted outside the presence of the jury,
the court must determine "that the statement is reliable based on
the time, content, and circumstances of the statement."' 27 This
standard gives courts much more leeway than the excited utterance
exception, which requires that courts only admit statements made
while the declarant is still under the stress of the startling event or
condition.1 2

1 Conversely, unlike evidence submitted under the
excited utterance exception, which can be mentioned for the first
time at trial, the party submitting an "outcry" statement must,
fourteen days before trial, provide the adverse party with: a) notice
of intent to introduce the statement; b) the name of the witness who
will provide the testimony; and c) a written summary of the
proposed statement. 129

Finally, also unlike the excited utterance exception, the child
must testify or be "available to testify at the proceeding in court or
in any other manner provided by law"'3 ° for an "outcry" statement
to be admissible. This final limitation ensures that the code
provision is rather unhelpful to many child sexual abuse victims.
Many child sexual abuse victims suffer so deeply from the abuse
that they are unable both physically and mentally to face their
attacker in court. 1' In many cases, the victim is not available to

124. TEX. CODE CRIM. PROC. ANN. art. 38.072 (Vernon 1995); Hunt v. State, 904 S.W.2d
813, 815 n.1 (Tex. App. 1995).

125. TEX. CODE CRIM. PROC. ANN. art. 38.072 § 2(a)(2) (Vernon 1995).
126. See supra note 115 and accompanying text.
127. TEX. CODE CRIM. PROC. ANN. art. 38.072 § 2(b)(2) (Vernon 1995).
128. See supra notes 64-65 and accompanying text.
129. TEX. CODE CRIM. PROC. ANN. art. 38.072 § 2(b)(1)(A)-(C) (Vernon 1995).
130. Id. at § 2(b)(3).
131. See Michael J. Martin, Child Sexual Abuse: Preventing Continued Victimization by the
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testify, resulting in the exclusion of potential "outcry" witness
testimony.

132

In Rhode Island, the legislature enacted § 14-1-69 in 1985 to
relax the standards necessary for applying the excited utterance
exception to a child making an out-of-court statement about her
abuse. 133 Under this section:

[A] Family Court may, in its discretion, permit as evidence "any
statement by a child under the age of thirteen (13) years old
about a prescribed act of abuse, neglect or misconduct by a
parent or guardian, if such statement was made spontaneously
within a reasonable time after the act is alleged to have oc-
curred, and if the statement was made to someone the child
would normally turn to for sympathy, protection or advice. 134

Relying on the rationale previously cited from Padilla,135 the
legislature "replaced the requirement that the declarant be 'laboring
under the stress of nervous excitement' with the requirement that
the statement be 'made to someone the child would normally turn
to for sympathy, protection, or advice.""36

The Rhode Island courts have interpreted this statute fairly
liberally. Rhode Island courts have decided on at least two occasions
that the person to whom the child would normally turn to for
sympathy, protection, and advice need not be a person "previously
known to the speaker.' 131 In both In re Ne-kia S. and In re
Thomas,'13 courts found that allegations of abuse by children to
physicians were admissible under § 14-1-69 because physicians
occupy positions of trust. These rulings seem to be a fair extension
of the statute since children are likely to feel as secure with
physicians as they feel with family members. The extension also
appears fair to the extent that these courts have at least hinted in

Criminal Justice System and Associated Agencies, 41 FAM. REL. 330, 330 (1992) (stating that
"people fear the child will be so traumatized by the process and the outcome of the criminal
justice system that to prosecute would only further victimize the child.").

132. See, e.g., Glover v. State, 102 S.W.3d 754, 762 n.4 (Tex. App. 2002) ("A.H. was
unavailable to testify, so the State would have been forced to find an alternative basis for
admitting the hearsay statements.").

133. In re Jean Marie W., 559 A.2d 625, 631 (R.I. 1989) ('This change, in effect, created a
new, relaxed excited-utterance exception to the hearsay rule specifically designed for the
young child-witness."); see also In re Deborah M., 544 A.2d 572, 574 (R.I. 1988).

134. Jean Marie W, 559 A.2d at 630 (quoting § 14-1-69).
135. See supra note 116 and accompanying text.
136. In re Ne-kia S., 566 A.2d 392, 395 (R.I. 1989) (quoting In re Deborah M., 544 A.2d 572,

574 (R.I. 1988)).
137. Id. at 396.
138. 540 A.2d 1027 (R.I. 1988).
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dicta that physicians may be the only strangers to qualify under
§ 14-1-69.139

Washington similarly has a provision in its criminal code that
allows for the admission of child hearsay statements not qualifying
as excited utterances.'40 Under this provision, courts in Washington
consider whether "the time, content, and circumstances of the state-
ment provide sufficient indicia of reliability .... When the child
is unable to testify at the proceedings, her statements are only
admissible after the prosecution produces corroborative evidence of
the crime at issue."' Courts in Washington have determined that
evidence is corroborative when it 'support[s] a logical and reason-
able inference' that the act of abuse described in the hearsay
statement occurred.' 43

When the child is available to testify, however, her statements
may be admitted in their entirety to prove the crime at issue. 144

Conversely, the exception is more limited than other child hearsay
exceptions because it only applies when the child is ten years old or
younger, whereas the previously cited exceptions apply to state-
ments by children of up to twelve years of age. 45

In determining the admissibility of child hearsay statements
under this exception, Washington has created several factors to
weigh relevance. These are:

1. Whether the declarant, at the time of making the statement,
had an apparent motive to lie;
2. Whether the declarant's general character suggests trustwor-
thiness;
3. Whether more than one person heard the statement;
4. The spontaneity of the statement;
5. Whether trustworthiness is suggested from the timing of the
declaration and the relationship between the declarant and the
witness;

139. Ne-kia S., 566 A.2d at 396 (noting that children rarely turn to strangers for protection,
making physicians likely the only strangers to qualify under the statute).

140. WASH. REV. CODE ANN. § 9A.44.120 (West 2005).
141. State v. Swan. 790 P.2d 610, 613 n. 13 (Wash. 1990) (quoting WASH. REV. CODE ANN.

§ 9A.44.120 (West 2005) (The determination is made by the court "in a hearing conducted
outside the presence of the jury ... ")).

142. WASH. REV. CODE ANN. § 9A.44.120(2)(b) (West 2005).
143. Swan, 790 P.2d at 615 (quoting State v. Hunt, 741 P.2d 566 (Wash. Ct. App. 1987)).
144. WASH. REV. CODE ANN. § 9A.44.120 (West 2005).

145. Id.; State v. Owens, 899 P.2d 833, 835 (Wash. Ct. App. 1995) ("Because B.K. was over
the age of 10 when he made the challenged statements, the child hearsay statute, RCW
9A.44.120, does not apply ... ").
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6. Whether the statement contains express assertions of past
fact;
7. Whether the declarant's lack of knowledge could be estab-
lished by cross-examination;
8. The remoteness of the possibility that the declarant's recollec-
tion is faulty; and
9. Whether the surrounding circumstances suggest that the
declarant misrepresented the defendant's involvement. 4 '

As with the previous two exceptions, these factors give courts con-
siderably more latitude in determining whether to admit children's
hearsay statements than does the excited utterance exception.

b. Applying the Excited Utterance Exception More Leniently
for Adult Sexual Abuse Victims

i. Judicial Loosening of the Exception for Adult Sexual
Abuse Victims

Courts have been less willing to accept the theory that the
elements for admissibility of excited utterances should be less
demanding when made by rape and sexual assault victims. A few
courts have noted that courts should be more lenient in admitting the
excited utterances of adult sexual abuse survivors, particularly
concerning the time requirement.'47 Other courts have explicitly
stated that the elements for admissibility are not "at all relaxed in
circumstances involving a complaint of rape or sexual assault.' 48

Applying the test more liberally for rape and sexual assault victims,
however, appears to comport with a general principle of excited
utterance jurisprudence that, the more startling the occurrence,
the more likely courts are to admit excited utterances further
removed in time.'49 Most would agree that rape is among the most
traumatizing of crimes where the victim survives. Consequently, a
rape victim is under the stress of her rape for a longer period of time
than the plaintiff who slipped and fell on a wet store floor. This theory

146. State v. Ryan, 691 P.2d 197, 205 (Wash. 1984) (citing State v. Parris, 654 P.2d 77
(Wash. 1982)); see also Dutton v. Evans, 400 U.S. 74, 88-89 (1970).

147. See, e.g., State v. Creighton, 462 A.2d 980, 982 (R.I. 1983) ("Generally speaking, a less
demanding time requirement is necessary in sexual-offense cases .... ).

148. Commonwealth v. Davis, 767 N.E.2d 1110, 1116 n.2 (Mass. App. Ct. 2002).
149. See, e.g., Lieberenz v. State, 717 N.E.2d 1242, 1246 (Ind. Ct. App. 1999) (admitting an

excited utterance made hours after a rape because "the greater the stress caused by the
startling event... the longer the effects of the stress may last").
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is borne out by the findings of many scholars on Rape Trauma
Syndrome ("RTS").

Although there is not a set definition of RTS,'° it generally holds
that victims often are confused and disoriented in the immediate
wake of a rape or sexual assault, resulting in delayed reporting when
the victim finally reconstructs the nature of the event. 151 Both
academics and courts have debated the efficacy of using RTS to
modify application of evidentiary rules. In the scholarly world, Aviva
Orenstein and Randolph N. Jonakait have debated about whether
evidence of RTS should be admissible in rape and sexual assault
cases to loosen the applicability of the excited utterance elements. 152

Orenstein initially argued that, based on research on RTS, courts
should not only apply the excited utterance elements more loosely,
but legislatures should also pass legislation explicitly changing the
excited utterance elements in rape and sexual assault cases. 153

Jonakait criticized Orenstein's arguments on several grounds.
His first argument was that Orenstein's "proposal would accomplish
almost nothing" because, under current laws, "[t]he defense
introduces such evidence with hopes that the delayed reports will
damage the credibility of the alleged rape victim."'54 This position
is either disingenuous or belies a fundamental misunderstanding by
Jonakait of the way evidence law works in rape and sexual assault
cases. Jonakait cites Andrew E. Taslitz for the proposition that "a
common defense strategy in rape cases is to establish the crime was
not promptly reported .... ,,15' Thus, the "evidence" that the defense
introduces in these cases is the fact that the alleged victim made a
delayed report, not the report itself or any of the graphic details the

150. Jonakait, supra note 22, at 275 ("There are disagreements as to what behavior
constitutes RTS .... The result is that the term RTS may not have much of a fixed
meaning.").

151. Orenstein, supra note 19, at 200:
Often the survivor initially suffers disorganization; she may be hysterical or she
may be withdrawn and subdued. The recovery from rape and other sexual
violence is a slow process. As the survivor begins to reorganize psychologically,
she experiences classic signs of post-traumatic stress, usually nightmares,
phobias, and sexual fears. Only over time do most survivors process memories,
begin to overcome the psychic numbing, and start talking to friends and
counselors.

152. Orenstein, supra note 19; Jonakait, supra note 22; Orenstein, Response, Evidence in
a Different Voice: Some Thoughts on Professor Jonakait's Critique of a Feminist Approach, 4
WM. & MARY J. WOMEN & L. 295 (1997).

153. Orenstein, supra note 19, at 210-22.
154. Jonakait, supra note 22, at 269.
155. Id. at 269 n.21 (construing Andrew E. Taslitz, Patriarchal Stories I: Cultural Rape

Narratives in the Courtroom, 5 S. CAL. REV. L. & WOMEN'S STUD. 387, 447 (1996)).
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report might contain.'56 This distinction might seem insignificant to
Jonakait, but it is enough of a distinction that several legislatures
have created separate exceptions for victims' statements which do
not qualify as excited utterances where the fact of the report, but
not any of its details, is admissible. 5 7 Indeed, if Jonakait is correct
about the distinction being meaningless, why would there be so
many sexual assault cases where the admissibility of a delayed
excited utterance is at issue?

Second, Jonakait initially speculated that Orenstein's argument
could be that only delayed reports by sexual abuse victims are
reliable, which "should lead to more skepticism, and perhaps
exclusion, of the immediate report because of its unreliability.' 158

To the extent that courts' treatment of children's excited utterances
in sexual abuse cases is analogous, Jonakait's argument seems
fallacious. As argued in the previous section, courts often admit
delayed reports by children in sexual abuse cases as excited
utterances for an amalgam of reasons.'59 Yet, despite the fact that
courts find these delayed reports to be reliable, there is no indica-
tion that they treat prompt reports by child sexual assault victims
with any more skepticism. 6 °

Jonakait's argument only works if Orenstein's point that
delayed reports are reliable necessarily implies that prompt reports
cannot be reliable. Orenstein never makes this argument; she only
claims that sexual abuse victims may delay in reporting their abuse
rather than making a prompt report.'6 ' In fact, Orenstein never
even states that delayed reports are more frequent than prompt
reports in sexual abuse cases, a point over which Jonakait later
attacks her.'62

Perhaps recognizing the disingenuousness of his initial position,
Jonakait then proceeds to the other extreme. He begins innocently
enough, arguing that "[p]erhaps Orenstein does not really mean
that the psychology is backward, but instead intends to assert that
while prompt reports are trustworthy, delayed reports are even
more so. '63 He then asserts that the "only possible ground[]"

156. Taslitz, supra note 155, at 447.
157. See, e.g., infra notes 179-81 and accompanying text.
158. Jonakait, supra note 22, at 273.
159. See supra notes 105-18 and accompanying text.
160. See id.
161. Orenstein, supra note 19, at 200 (discussing how rape victims "often" delay in

reporting the crime to others because of initial disorganization).
162. Jonakait, supra note 22, at 276 (arguing that Orenstein "never states that delayed

reports are more frequent than immediate ones").
163. Id. at 273.
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Orenstein posits for the superior trustworthiness of delayed
reporting in sexual abuse cases is their "typicality;" because RTS
posits that delayed reports are more frequent than prompt
reports, they are more reliable.'64 Yet as noted before and as noted
by Jonakait, Orenstein never makes this assertion.165 In fact, only
Jonakait argues that someone attempting to use RTS to alter
application of the excited utterance elements must prove that
delayed reports are more frequent.'66 And only Jonakait makes the
corollary argument that if this is the case, victims who make prompt
reports cannot have RTS.167

In truth, neither Orenstein nor RTS posits that delayed reports
are more typical than prompt reports, and this argument does not
need to be proven. Again, a good analogy can be found in courts'
analysis of delayed reports by child sexual abuse victims. Courts
have almost universally accepted the proposition that they should
apply the excited utterance elements more liberally in cases of child
sexual abuse because sometimes children are confused and do not
initially understand the abuse.'68 In none of these cases, however,
has the court found the need to justify this position by presenting
evidence that child sexual abuse victims delay in reporting the
abuse any more frequently than promptly reporting it.' 69 It is not
the typicality of delayed reporting in child sexual abuse cases that
justifies this position, but the understanding that children in these
cases are initially confused after the abuse, before later becoming
controlled by the stress of it. Thus, while a "regular" victim might
only be under the stress of the startling occurrence for minutes or
hours after a crime, a child sexual abuse victim might be under the
stress of the startling occurrence for days, weeks, or even months
after the startling event when she finally understands the abuse.

Since RTS posits that many adult rape and sexual assault
victims suffer through a similar stage of confusion and disorder
initially after the crime as do child victims, courts should similarly
be more lenient in admitting their excited utterances. Most courts,
while not explicitly accepting this analysis, have generally been
willing "to allow RTS evidence to explain delay, recantations, and

164. Id. at 274.
165. Id. at 276.
166. Id.
167. Id.
168. See supra note 108 and accompanying text.
169. None of the cases in supra notes 105-18 ever discusses extension of the excited

utterance exception in child sexual abuse cases being premised on the finding that children
predominantly delay in reporting this crime.
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seemingly normal or casual activities after the rape or other sexual
violence." 7 '

Further, although courts have not explicitly accepted this
analysis, they also have not been presented with the argument that
the delayed stress posited by RTS should be the basis for liberaliz-
ing the time element in excited utterance jurisprudence. Orenstein
argued that RTS rendered the excited utterance exception meaning-
less in rape and sexual assault cases and thus proposed a separate
exception that "eliminate[d] all timing requirements."'71 Courts,
however, may be more receptive to the argument that RTS should
result in the modification, rather than the revocation, of all timing
requirements under the excited utterance exception. Finally, courts
might be even more receptive to the argument .that RTS makes it
more likely that subsequent occurrences would be startling for rape
and sexual assault victims than such occurrences would be for most
other victims.

ii. Legislative Loosening of the Exception for Adult
Sexual Abuse Victims

Some states, such as Massachusetts, have allowed statements
to be introduced as fresh complaints when those statements would
not otherwise qualify as excited utterances. The fresh complaint
rule recognizes that it is normal for a sexual assault victim to
complain to others about sexual abuse and states that if the
complaint is "fresh," it is unlikely to be a fabrication by the alleged
victim.'72 Compared to the excited utterance exception, the standard
for admission of a fresh complaint is relaxed. 7 ' Excited utterances
must be made while the declarant is under the stress of a startling
occurrence; whereas, with a fresh complaint, the question is merely
whether the alleged victim acted reasonably in making the com-
plaint considering the, specific facts of the case. 74 Factors that a
court may consider in making the reasonableness determination
include: a) the age of the victim and particularly whether the victim
was a child; b) how long the victim was away from the abusive
setting before making the complaint; c) whether the assailant

170. Orenstein, supra note 19, at 202. In contrast, courts have been "particularly reluctant
to allow experts to testify that a survivor of rape or other sexual violence suffers from RTS in
order to prove that the woman did not consent." Id.

171. Id. at 215.
172. Commonwealth v. Foskette, 568 N.E.2d 1167, 1170-71 (Mass. App. Ct. 1991).
173. See Commonwealth v. Dockham, 542 N.E.2d 591, 596 (Mass. 1989); Commonwealth

v. Allen, 665 N.E.2d 105, 112 (Mass. App. Ct. 1996).
174. See Dockham, 542 N.E.2d at 596; Allen, 665 N.E.2d at 112.


