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should only consider the reasonableness of the evidence intro-
duced by the party alleging an 8(b) (4) (D) violation.

In regard to this limitation on the scope of jurisdictional dis-
putes, it might be wise at this point to consider the interrela-
tionship between 8(b) (4) (D) and other sections of the Act. In
Eichlay Corp. v. NLRB,25 the machinists charged the employer
with discrimination under Section 8(a) (3) because he would
only hire members of the carpenters union. The employer as a
defense to this action stated that the real problem in the case
was a jurisdictional dispute which had forced him to make the
assignment to carpenters. The trial examiner in finding the
employer guilty of a breach of Section 8(a) (3) in preferring
one union over the other stated:

Generally speaking, it is true that an employer has a certain
freedom of choice in assigning work to employees but that
right is not without limitations, that is, when assigning
work the employer may not infringe upon the prohibitions
against discrimination contained in Section 8(a) (3) of the
Act and numerous decisions of the Board have rejected the
respondent's argument that Section 8(b) (4) (D) implies an
exception to the proscription of 8(a) (3) as to unlawful
hiring practice.

Upon the foregoing the undersigned rejects respondent's
argument that Section 8(b) (4) (D) by implication gives an
employer the right to assign work without regard to the
prohibitions against discrimination in Section 8(a) (3) of
the Act. The fact that Section 8(b) (4) (D) would forbid the
IAM from protesting the respondent's discriminatory hiring
practices by strike cannot in any way estop the IAM from
bringing in issue such practices by filing charges that the
respondent has engaged in unfair labor practices within the
meaning of Section 8(a) (3) of the Act.26

The Board affirmed the trial examiner's finding. In affirming
the Board, the court of appeals stated:

Section 8(b) (4) (D) prohibits a union from resorting to
such tactics as strikes and secondary boycotts to obtain work
assignments, but it does not purport to nullify Section 8
(a) (3) by licensing the employer to make work assignments
without first complying with the union shop requirements

25. 102 N.L.R.B. 680; 206 F.2d 799 (3d Cir. 1953).
26. Eichlay Corp., 102 N.L.R.B. 680, 688, 206 F.2d 799, 806 (3d Cir. 1953).
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of the latter section. Nor does it disallow a union from filing
charges even if its motive is to gain jurisdiction over the
work involved for Section 8(b) (4) (D) deals with certain
prohibited means only, i.e., strikes and secondary boycotts. 27

Hence, the court of appeals limited jurisdictional disputes for
purposes of 8(b) (4) (D) to those involving strikes and picketing.
Likewise, the Board, in determining whether there is reasonable
cause to believe, will be interested only in jurisdictional disputes
that are proscribed by this section.

Under a recent Board decision2 8 the 8(a) (3)-8(b) (4) (D) sit-
uation will be eliminated. In that case a majority of the Board
agreed with the trial examiner that in a complaint against a
union under Section 8(b) (2) for striking in order to cause the
employer to assign certain disputed work to it, rather than to
another union, and it appeared that the strike was caused by a
jurisdictional dispute, all issues pertaining to such jurisdictional
dispute must be first considered under Section 8(b) (4) (D) and
10(k) before the issues are considered under 8(b) (2). This case
concerned the building of a garage for which members of the
laborers and carpenters unions were employed. The disputed work
involved the stripping and carrying work connected with the
removal of wooden and steel forms from hardened cement and
carrying the forms to the next point of erection. When the car-
penters began performing this work, the laborers claimed that
they were entitled to it and physically tried to prevent the car-
penters from carrying it out. The employer was then forced to
lay off the carpenters. The general counsel contended that the
laborers had violated 8(b) (1) (A) and (2) by engaging in a
strike and using violence to force the employer to assign the
disputed work to its members. The Board, in ordering a hearing
before the same trial examiner to determine the jurisdictional
dispute, stated:

The Board is of the opinion that the facts show that a juris-
dictional dispute exists here as the trial examiner found.
The Board is of the further opinion that if the respondent's
members were shown to be entitled to the disputed work,
respondent could then have asserted such right as a defense
to the 8(b) (2) and 8(b) (1) (A) allegation of the complaint.
Accordingly, the respondent having contended and the trial

27. Eichlay Corp., supra note 26, at 804.
28. Cement-Work Corp., 140 N.L.R.B. 694 (1963).
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examiner having found that an underlying jurisdictional
dispute existed herein and the Board having duly considered
the matter, we find that it would effectuate the policies of
the Act in the instant case to permit the respondent to intro-
duce evidence as to whether or not the respondent's members
who were employed by the employer were entitled to the
disputed work. However, the Board is also of the opinion
that in these circumstances, the parties, including the Car-
penters involved, should, before the Board directs a further
hearing, be given an opportunity to show that they have
adjusted their work assignments herein or that they have
agreed upon methods for voluntary adjustment thereof.29

As 8(b) (2) is the union's counter-part of 8(a) (3), what has been
said about 8(b) (2) should also apply to 8(a) (3). As a follow-up
to this decision, the Board in Northerm Imperial,30 found that the
employer and the union violated the Act by the employer's dis-
charge of four carpenters as a result of union pressure and by
hiring in their stead pile drivers dispatched by the union. The
Board also found that no jurisdictional dispute within the mean-
ing of the Act existed since the carpenters' union had not dis-
puted the right of the pile drivers' union to fill the jobs in
question.

The Board, in holding that one section of the Act which also
involves aspects of 8(b) (4) (D) and 10(k) will be held in abey-
ance while the 10(k) proceeding is conducted, is contrary to its
position in the Arthur Venneri Co. case.81 In that case Venneri
was hired to construct two hangars at Andrews Air Force Base
near Washington, D. C. He subcontracted the plumbing installa-
tion to two firms, one employing members of the United Asso-
ciation of Plumbers and Pipefitters and the other, Hod Carriers.
The plumbers' union objected, claiming the right to all the
plumbing work under its contract with Akron Mechanical Con-
tractors, one of the subcontractors. When its request was denied,
it induced Akron employees to refuse to install plumbing on the
Venneri projects. The Board, holding that this action was illegal
secondary activity since Akron could not assign the work, and
hence was a neutral in the controversy, pointed out that Akron
was powerless to effect the result which the union sought. The

29. Cement-Work Corp., supra note 28, at 694.
30. 142 N.L.R.B. 768 (1963).
31. 137 N.L.R.B. 828 (1962), enforced, 321 F.2d 366 (D.C. Cir. 1963), cert.

dctied, 84 Sup. Ct. (1963).
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Board said that it was difficult to conceive what effect the
union's conduct was designed to produce other than to force
Venneri to sever relations with the second subcontractor and to
reassign this work to Akron. Member Fanning dissented on the
ground that this case should be deferred since the Board had
pending proceedings under 10(k) which involved the same facts
as the case being cited. In recommending that the 10(k) pro-
ceeding be held first, he declared:

The inconsistency of the majority's position rises, I think,
from the difficulty of enforcing Section 10(k) and 8 (b)
(4) (D), unique provisions of this Act, consistent with others
and sometime conflicting provisions of the same Act. It
would hardly fulfill the Congressional purposes of settling
jurisdictional disputes through Board proceedings or volun-
tary adjustment to hold, on one hand, that a meritorious
charge under Section 8(b) (4) (D) would be sufficient to
enjoin all strikes for work assignment, but that an award
of the disputed work to the striking union would not neces-
sarily permit that union to continue its activities under this
section.... Such harmony cannot be achieved by a me-
chanical application of the terms 'primary' and 'secondary'
when applied to the provisions of Section 8(b) (4) to em-
ployers involved in jurisdictional disputes in the building
and construction industry. Clearly, where the struck em-
ployer is a stranger to the jurisdictional dispute and is un-
necessarily enmeshed in controversy over work assignment
in which it has no interest or concern, a proper accommoda-
tion between Section 10(k) and 8(b) (4) (D) and Section
8(b) (4) (B) would indicate that the latter prohibition
should be prevailed. However, where underlying jurisdic-
tional disputes realistically involve the struck employer by
reason of his performance of the type of work involved in
the dispute on the project, the provisions of 8(b) (4) (B)
must give way to those of 10(k) and 8(b)(4) (D) so that
jurisdictional dispute can be resolved in a manner consistent
with Congressional intent.

I am not prepared to hold in the instant case that the facts
fairly demonstrate the applicability of Section 8(b) (4) (D)
rather than Section 10(k). I note that it is customary in the
construction industry for a general contractor to assign the
work of craft employees by sub-contracting to other em-
ployers rather than employing craft employees himself. In
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these circumstances a decision that a craft unit cannot strike
its immediate employer over the assignment of work on the
same construction project necessarily means that virtually
all strikes of this nature in the construction industry are
prohibited by this Act. Yet, this was the industry in which
Congress was most concerned in enacting the special provi-
sions of Section 10(k) and 8(b) (4) (D). 32

The problem that Member Fanning envisioned came to pass
in the second Arthur Venneri Company case33 which involved
the jurisdictional dispute aspects of the first decision. The Board
majority awarded the disputed work to Local 456, International
Hod Carriers instead of Local 5, Plumbers. Member Fanning
again dissented in an eight-page opinion on the ground that,
since the conduct of Plumbers had been proscribed by Section
8(b) (4) (B), such conduct could not give rise to a justiciable
controversy within the meaning of Section 10(k). In reaching
this conclusion, Member Fanning made the following obser-
vation:

In any such determination, the Board must decide that the
striking union is or is not entitled to the work it claims. If
it is not entitled to the work, if the dispute is not voluntarily
adjusted, if there is no compliance with the Board's decision,
the provisions of Section 8(b) (4) (D) are fully applicable
and the strike over the work assignment is enjoinable as an
unfair labor practice. If, however, the striking union is
entitled to the work and the dispute is not voluntarily ad-
justed and the parties fail to comply with the Board's deci-
sion, the Board's 10(k) determination is effectuated only
by permitting the striking union to continue its strike. In
this circumstance the General Counsel does not present the
Board with a complaint alleging an unfair labor practice
under Section 8(b) (4) (D). The employer with the power
to assign the disputed work can either comply with the
Board's award or accept the consequences of the economic
pressure against him. Thus, it would seem alternative sanc-
tions result from the failure of the parties to comply with
the 10(k) determination. In the case of the striking union,
the sanction is an injunction; in the case of the noncomply-
ing, the sanction is continuation of the strike. On the surface,
the decision in the instant case suggests no diminution in

32. Arthur Venneri Co., 137 N.L.R.B. 828, 835 (1962).
33. 145 N.L.R.B. No. 157 (1964).
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these alternatives. Had the respondent been awarded the
disputed work, presumably the charge against it, alleging a
violation of Section 8(b) (4) (D) would have been dismissed.
At this point, a significant change appears. For here, if
Venneri had refused to comply with the Board's award of
the disputed work to Plumbers, he would not be required to
accept as a sanction the continuation of the respondent's
strike. That conduct has been and will remain enjoined under
Section 8(b) (4) (B). It is clear, therefore, that Venneri and
the Laborers had everything to gain and nothing to lose in
the 10(k) proceeding. As a result of the majority's award of
the work to Laborers, respondent's pressure against Venneri
will be enjoined under two sections of the Act, 8(b) (4) (D)
and 8(b) (4) (B). If the award had gone against the Labor-
ers and in favor of the Plumbers, the pressure against Ven-
neri would still be enjoined under the latter section. Ob-
viously, under the majority's procedure, no sanction is avail-
able in this proceeding to secure compliance with a 10(k)
determination in favor of the Plumbers.

The majority noted that, if the respondent was found in
the 10(k) proceeding to be entitled to the disputed work, it
could take primary action against the employer who had
this work to assign .... What primary action could the
respondent take against Venneri? Venneri.has no contract
with respondent nor does it employ its members. If the
respondent threatened or picketed Venneri, would not "an"
object be to require cessation of business between Venneri
and Nicholes? And is not this objective specifically forbid-
den under Board and court's outstanding decision under
Section 8(b) (4) (B)? It would, therefore, seem that this
proceeding is truly a one-way street. In my view, a Section
10(k) determination is meaningless unless it contemplates
two-way traffic.3 4

The majority's decision failed to take notice of the peculiar
nature of the construction industry. In this industry jurisdic-
tional disputes not only involve two sets of employees, but also
two sets of contractors, all of whom are competing for the same
work. An award of work not only affects an employee group,
it also affects the employer of the employee group. Where there
are competing employers, neither one is neutral within the mean-

34. Arthur Venneri Co., 145 N.L.R.B. No. 157, 161 (1964).
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ing of 8(b) (4) (B). In this industry, the competing employer
should be excluded from the definition of a secondary employer.
Under such an approach, the mere presence of two employers
who will be affected if the union secures its objectives should not
alone be sufficient to establish an unlawful secondary boycott.
In a pre-CBS case, NLRB v. United Brotherhood of Carpenters
and Joiners,35 the court denied enforcement of what is now
8(b) (4) (B) on the ground that a strike by the carpenters to
force a subcontractor to assign certain disputed work to its mem-
bers was not to force the general contractor to cease doing busi-
ness with the subcontractor, but rather to force the subcontractor
to assign the disputed work to its members.

Because the majority in the Cennt Work case did not mention
Arthur Venneri, it is still an open question whether or not the
Board will defer the 10(k) proceeding where both 10(k) and
another section of the Act other than 8(b) (4) (B) are involved
in a case. Of course, the Board, in determining whether a reason-
able cause exists under 10(k), will be faced with how much def-
erence will be given to other sections of the Act when they are
intertwined with the 8 (b) (4) (D) problem. If the Board believes
that some other section of the Act has preference over the 8(b)
(4) (D)-10(k) sections, then perhaps the Board should hold in
abeyance the 10(k) proceedings until the other section issues
have been resolved. It might be noted that the Board in the
Ernest Fortunate case8 adopted the recommendations of a trial
examiner that the Act required that all issues pertaining to juris-
dictional disputes must first be considered under 8(b) (4) (D)
and 10(k) before they are considered violative of other sections
of the Act.

In at least one other case, the Board has held that one section
of the Act could not be a defense to an 8(b) (4) (D) unfair labor
practice. In Nichols Electric Co.,3 7 the union contended that
under its contract employers are prohibited from subcontracting
work to others who are not employing members of its union and
that such provisions were lawful under the proviso of Section
8(e) relating to the construction industry. Under this provision
its members were lawfully entitled to protest the breach of its
contract prohibiting subcontracting. Nevertheless, the Board dis-
agreed, holding:

35. 261 F.2d 166 (7th Cir. 1958).
36. 140 N.L.R.B. 694 (1963).
37. 140 N.L.R.B. 458 (1963).
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The construction industry proviso under Section 8(e) only
permits the making of voluntary agreements relating to the
contracting or subcontracting of work to be done at the con-
struction site. It does not legalize picketing, strikes or other
inducement of employees or persons proscribed by Section
8(b) (4) in order to secure or enforce such agreements.38

The second limitation of the scope of the jurisdictional dispute
was laid down by the Board in Safeway Store Inc. 9 where the
Board held that Sections 8(b) (4) (D) and 10(k) were designed
to resolve competing claims between rival groups of employees
only. In this case, Local 107 of the Teamsters had for some 10
years represented the drivers employed at Safeway's Wilmington
meat processing plant. On the last day of 1959 Safeway dis-
charged the three Wilmington drivers who comprised the entire
bargaining unit represented by Local 107 and arranged for the
driving work previously done by these employees to be done by
the drivers at its Lanover, Maryland, and Kearney, New Jersey,
plants. Safeway drivers at the latter plants were represented
by Teamsters' Locals 639 and 660, respectively. Upon hearing of
the discharge, Local 107, on behalf of the three discharged driv-
ers, picketed the Wilmington plant with signs proclaiming that
Safeway was unfair to Local 107. At no time did Local 639 and
Local 660 press Safeway for the work involved. In the Board's
view the facts did not disclose a "jurisdictional dispute" as con-
templated in 8(b) (4) (D) and 10(k) since there was not present
any real competition between the unions or groups of employees
for the work. As the Board viewed the problem, the real dispute
was wholly between Local 107 and Safeway and concerned only
Local 107's attempt to retrieve the jobs of its members. Since
the strike here was a protest of Safeway's action and also a con-
certed effort to preserve Local 107's bargaining status, it did
not come within the statutory sense of a jurisdictional dispute,
i.e., a dispute between competing groups of employees claiming
the right to perform certain work tasks. In reaching this con-
clusion, the Board made the following comments:

The Supreme Court said it was the "Board's responsibility
and duty to decide which of two or more employee groups
claiming the right to perform certain work tasks is right
and then specifically to award such task in accordance with

38. Nichols Electric Co., 140 N.L.R.B. 458, 460 (1963).
39. 134 N.L.R.B. 1320 (1961); see also, Butcher & Sweeney, 143 N.L.R.B.

No. 39 (1963).
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its decision." Implicit in this directive is the proposition that
Section 8(b) (4) (D) and 10(k) were designed to resolve
competing claims of rival employees, and not to arbitrate
disputes between a union and employer where no such com-
peting claims are involved. Certainly, it was not intended
that every time an employer elected to reallocate work among
its employees or supplant one group of employees with an-
other, a jurisdictional dispute exists within the meaning of
the cited statutory provisions.

It is apparent that the dispute here is not in its very
nature the kind that Congress devised 10(k) to resolve. In
a normal situation the Section 10(k) proceeding is designed
to determine which of two competing employee groups is
entitled to do the disputed work. In the normal situation
also the employer is willing to assign the work to either
group if the other will just let him alone. We do not mean
to suggest that this is the only kind of situation where Sec-
tion 10(k) is applicable. But the normal situation demon-
strates how far removed is the instant case where the em-
ployer by his own unilateral action created the dispute by
transferring work away from the only group claiming the
work. We venture the suggestion that nothing in the lengthy
legislative history of the jurisdictional dispute provisions
can be read as suggesting that Congress concede this as the
type of dispute to which those provisions were to be regarded
as applicable.40

Members Rodgers and Leedom disagreed with the Board's inter-
pretation. Under their view it was immaterial under Section
10(k) and 8(b) (4) (D) whether or not the union or group to
whom the work had been assigned actively asserted a right to
the work and opposed the claim of another union or group.
Under their view since Safeway had sound economic reasons for
assigning the work to Local 660 and Local 639 members and
wanted the work performed by those employees, the Board
should not make Safeway ineligible for protection under the
Act if Locals 660 and 639 were not actively competing for the
work involved.

Under the Safeway doctrine the Board is only concerned with
those work assignments where there are two or more labor or-
ganizations presently and actively seeking the assignment in-

40. Safeway Stores, Inc., 134 N.L.R.B. 1320, 1322 (1961).

[Vol. 16
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volved. Also under such a doctrine the employer must rely on
the position of all the unions involved in order to get a determi-
nation. The effect of the Board's ruling in this case will depend
on how broad or narrow an interpretation is given to the terms,
presently and actively. Inasmuch as the purpose of these sections
was to give the employer some protection in a jurisdictional dis-
pute, it is suggested that the Board define these terms so as to
include as many jurisdictional disputes as possible. One way to
solve this problem would be for the Board to force the second
union involved to take a position as to the merits of the dispute
involved. If the second union refused to take a position, it should
be considered as having acquiesced in the IBoard's holding in the
particular case and should be bound by the Board's determina-
tion in any future cases involving the same subject mattef and
the same parties. The employer has no legitimate right to com-
plain if the second union refuses to do the work since this is a
right it has under the Act.4 1 It must be remembered that Sections
8(b) (4) and 10(k) were designed for situations involving com-
peting claims between rival employees and were not designed
to require the Board to arbitrate a dispute between a union and
an employer where no competing claims are involved.

Under the Safeway doctrine the Board would be able to elim-
inate all jurisdictional disputes involving locals of the same
unions where the union has established machinery for determin-
ing the jurisdiction of each local. The Hills Transportation42 and
Valley Sheet Metal Co7&pany43 cases are good examples of Board
deference to internal machinery of the parent union being used
to settle jurisdictional disputes. In Valley Sheet Metal the em-
ployer had his principal place of business in San Francisco and
employed 35 sheet metal journeymen, all represented by Local
104 of the Sheet Metal Workers. lie dispatchd three of his
employees to install roof gutters and drain pipes at a new ware-
house under construction in San Mateo, California. When the
three San Francisco journeymen reached the job site in San
Mateo, one of them called the business representative of Local
272, Sheet Metal Workers, and advised him that three employees
had been sent by Valley Sheet Metal to do a job in that county.

The Sheet Metal International constitution, binding on all the
affiliated locals and members, provides that when qualified mem-

41. Compare Acoustics and Specialties, Inc., 139 N.L.R.B. 598 (1962).
42. 136 N.L.R.B. 1086 (1962).
43. 136 N.L.R.B. 1402 (1962).

1961]
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bers are available in a jurisdiction of the local union in which
the work shall be performed no more than two members of the
outside local will be allowed to work in the jurisdiction of the
home local union. The next morning the business agent appeared
at the job site and asked the three employees to sign a document
in which they acknowledged the existence of the two-man rule
in the international constitution and the fact that they could be
disciplined for any infraction.

After the three men signed the document, the business agent
told them that if all three continued to work, charges would be
brought against them. One of them left the job and returned to
San Francisco. Valley Sheet Metal, in order to complete the job,
agreed under protest to hire men from Local 272 until the matter
could be straightened out. In ordering that the notice of hearing
be quashed, the Board commented on the employer's contention
that Local 272 exerted illegal pressure upon it to compel place-
ment of journeymen members of Local 104 with Local 272 mem-
bers and that the two-man rule was a per se violation of 8(b)
(4) (D) :

Rather than view the 2-man rule in this case as inherently
illegal as the charging party urges upon us, we consider it
the kind of internal union arrangement which the Act, par-
ticularly under Section 10(k), is intended to encourage. The
very arrangement of permitting two foreign journeymen to
work in the jurisdiction of a single local appears as a salu-
tary adjustment of traditional jurisdictional geographic dis-
putes. In conclusion, we find on the entire record that the
facts of the case do not present a jurisdictional dispute.44

The same result of allowing the international to adjust tradi-
tional jurisdictional work claims between locals was also achieved
in Hills Transportation. There the Board upheld a Teamsters'
rule under which drivers were not permitted to make runs start-
ing and ending entirely in the area of any foreign local. As the
underlying basis of a jurisdictional dispute is competition for
jobs during a time of work stoppage, the Board's position of
allowing work to be spread around despite the inconvenience to
the employer in such a situation is legally and economically
sound.

In Safeway the Board upheld the right of a union to picket
an employer in an attempt to retrieve the jobs which had been

44. Valley Sheet Metal Co., 136 N.L.R.B. 1402, 1405 (1962).

[Vol. 16
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lost through subcontracting. A constant issue under the Safeway
doctrine has been how far 8(b) (4) (D) and 10(k) are involved
in disputes over subcontracting. It does not seem that the Act
should cover the situation in which the union seeks to preserve
for its workers an operation presently or formerly performed
by them. In this type of work dispute, the effort is to induce one
employer to do or keep the work, instead of having it done by
another employer. In Preerete, Ino.45 the Board refused to accept
a union's contention that all it sought by the picketing was to
achieve restoration of the work to those of its members who had
been released by the company. The evidence showed that the
dispute was not limited to a particular employee or to several,
but instead extended without limit wherever the type of work
in dispute was involved. Hence, the Board will reject any argu-
ment from a union based on restoration of job where the union
seeks more than it has lost.

Because of three cases46 the whole question of subcontracting
seems to be in confusion. In Carleton Brothers, Carleton assigned
certain plumbing work to Thomas J. Kempton, a plumbing con-
tractor, at the site of a new high school being constructed in
Orangetown. Kempton assigned the installation of the gas main
to a local public utility company, Orange and Rockland Utilities.
When the utility company employees, members of the IBEW,
arrived to install the piping, a business agent of Plumbers' Local
373, which represented Kempton's employees, insisted that all
the plumbing work on the site belonged to his union. After the
utility company's employees began the installation, Local 373's
members walked off the job and began 2 days of picketing. Carle-
ton asserted that the object of the picketing was to force him to
change work assignments from the public utility firm to Kemp-
ton. Local 373 denied Carleton's assertion contending that the
dispute concerned the propriety or impropriety of the contrac-
tual arrangements entered into by Kempton and the school dis-
trict with respect to the plumbing work. The Board, in accepting
Local 373's argument, stated:

While the record does show a disagreement between re-
spondent and Kempton regarding Kempton's alleged breach
of their collective bargaining agreement, this is a matter
outside the scope of the present proceeding. The only juris-

45. 136 N.L.R.B. 1072 (1962).
46. Carleton Bros., 137 N.L.R.B. 628 (1962); Rublin Constr. Co., 137

N.L.R.B. 1444 (1962); Bulletin Co., 139 N.L.R.B. 1391 (1962).
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dictional dispute, if any, which is suggested by this record
relates to the assignment of the work in question to em-
ployees of Orange and Rockland, represented by the IBEW,
rather than to the plumbers represented by the respondent.
However, this last question was not the issue framed by the
charge; it was not litigated at the hearing; and it therefore
cannot constitute the essential element of the case against
the respondent.47

In the Bulletin case, a Board majority decided that a dispute
over the distribution of the Philadelphia Bulletin newspapers
for home delivery in Atlantic City, New Jersey, did not amount
to a jurisdictional dispute. The facts of the case were these: For
some years the Bulletin had contracted with Post News, a con-
tract newspaper distributor in Atlantic City, for distribution of
newspapers to newsboys. Post News employed a driver for this
distribution who was a member of Teamsters. Local 331 did not
have a contract with Bulletin, but the Bulletin drivers were
covered by a contract between Local 628 Teamsters and the
Philadelphia Newspaper Publishing Association. Under the Bul-
letin's arrangement for Atlantic City circulation, a Local 331
driver delivered the newspapers to Post News; then in turn the
Local 331 driver delivered them to newsboys' pickup points for
home delivery. By February 1961, the Bulletin discontinued
using Post News service for home delivery, but continued to use
it for delivery of newspapers to the retail dealers. Under the new
arrangement, Bulletin trucks delivered newspapers directly to
the newsboys' pickup points themselves. Beginning on February
26, 1961, representatives of Local 331 picketed various of the
Bulletin branch supply points. The Board48 concluded that Local
331's picketing was not forbidden by the Act since the dispute
in this case was not a traditional jurisdictional dispute. In reach-
ing this conclusion, the Board made the following observation:

As a result of Bulletin's decision to cease contracting out the
Atlantic City home delivery distribution work, an employee
of Post News suffered a loss of employment. The Bulletin
alone had it within its power to bring about the restoration
of this employment by reverting to its former method of
handling the distribution of the papers for home delivery.

47. Carleton Bros., mepra note 46, at 632.
48. A majority decision was signed by McCulloch and Fanning. Member

Brown who concurred with their results did not give his reasons.

[Vol. 16
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Thus, in this case the dispute is not the traditional juris-
dictional dispute between two unions wherein each union
wishes to make certain duties assigned to its members;
rather the dispute concerns the Bulletin's termination of
services of Post News and the resultant loss of employment
by a member of Local 331. Local 331's sole objective in pick-
eting was to regain for its member the employment which
it lost as a result of the Bulletin's decision to cease contract-
ing the work.

As far as this Local 331 member is concerned, his loss had
as serious consequences to him whether it resulted from the
decision of his employer, Post News, or from the decision of
the Bulletin to terminate Post News' contract. Under the
circumstances, we can conceive no valid reason for not ac-
cording him and his representative the same right to protest
his loss from employment to the party really responsible
therefor.

4 9

Member Fanning, in a footnote, distinguished his position in this
case from that in Union Carbide Chemical Comnpany."0 There
the Board found that a jurisdictional dispute did not exist. In
this situation Local 331 was seeking to compel Bulletin to go
back to its old mode of operation and was not seeking to compel
Bulletin to hire its members as was the case in Union Carbide.

In the third case, John J. Ruhlin Construction Company,
Goodyear Tire and Rubber Company contracted with Ruhlin
for construction of an addition to its research facilities in Akron.
The contract reserved the disputed work for Goodyear engineers
who were represented by the Rubber Workers. But when the
Building Trades Council learned of this, they claimed that they
should do the work and, therefore, picketed the construction site.
The Board found that it was Goodyear's assignment of certain
work to its own employees, instead of contracting out such to
employers employing members of the construction trade, which
brought on the dispute and the picketing, and that the object of
the picketing was to secure the replacement of Goodyear em-
ployees with building construction trades. However, unlike the
Bulletin Company case, the Board found that there was reason-
able cause to believe that the Building Trades Council had vio-
lated Section 8(b) (4) (D).

49. Bulletin Co., 139 N.L.R.B. 1391, 1395 (1962).
50. 137 N.L.R.B. 750 (1962).
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From the above cases the only conclusion that can be drawn is
that the Board feels that a meaningful interpretation of 8(b)
(4) (D) and 10(k) requires that these sections will be applied
where pressure is being exerted to force a particular employer
to assign work to one group of workers employed or to be em-
ployed directly by him rather than to another who is actively
asserting a claim to the work, and when forced assignments are
sought through the cancellation of an existing subcontract. A
corollary to this would be that any action which would be a
defense in direct work assignment context should also be a de-
fense in a subcontracting situation. In the Bulletin Company
case, the employee of the subcontractor was upheld in his right
to protest against the loss of a job to the person responsible--the
primary contractor-without having an 8(b) (4) (D) charge
filed against him. However, this right can only be exercised by
an employee who has been deprived of a job and not one who is
seeking a job as was the situation in the John G. Ruhin Con-
struction case. The remedy given the subcontractor's employees
under the Carleton case is to require a limitation in the sub-con-
tractor's contract with the primary contractor that the disputed
work will go to them and to protest any violation of this clause
by the subcontractor.

The third limitation on the scope of the jurisdictional dispute
section is that the Board will not make a determination of the
dispute where it has sufficient assurance that no further work
interruption will occur.51 In Frank B. Badolato & Sons52 the
union contended that the Board should dismiss the case in view
of the fact that the work in dispute had been completed, thereby
rendering the issue moot. The Board disagreed and decided the
case on its merits; in so doing, it stated:

We do not agree that the case is moot, particularly where,
as here, the evidence discloses a number of similar disputes
in the recent past and there is no evidence that similar dis-
putes will not occur in the future. In such cases we also do
not agree that as a policy matter this Board should restrict
itself to a single job determination. It seems to us apparent
that a practice which may be desirable for a private and
voluntary settlement may not be equally valid where a public
body acts pursuant to a statute. We believe that the scope of

51. See Turman Constr. Co., 136 N.L.R.B. 1068 (1962).
52. 135 N.L.R.B. 1392 (1962).

[Vol. 16

28

South Carolina Law Review, Vol. 16, Iss. 3 [2020], Art. 1

https://scholarcommons.sc.edu/sclr/vol16/iss3/1



1964] ImN -Umox WORK-AssIGNMENT DISPUTES 361

the determination in 10 (k) cases should be decided on the
basis of the facts in each case.53

In three cases 54 the Board found the facts to warrant quashing
the notice of hearing. In the Ray case the facts on which the
Board quashed the notice of hearing were: (1) a long period of
time had elapsed since the event had been completed; (2) the
absence from the state where the dispute occurred of the charging
employer; and (3) the record disclosed that the employer was
not too greatly concerned with the problem. In Montgomery
Ward the charges were filed under Section 10(k) in 1959 alleg-
ing that Local 816 violated the Act by inducing employees of
Montgomery Ward and Sidel Leasing Corporation to engage in
a strike for the purpose of forcing Sidel to assign drivers repre-
sented by Local 816, rather than employees of Sidel who were
members of Local 138 Teamsters, to deliver Montgomery Ward
merchandise. In 1962, when the case reached the Board for a
second determination, Local 816 had already disclaimed the
disputed work and Sidel was no longer employed by Montgomery
Ward to deliver its merchandise. The Board felt that with these
pertinent facts changed, no useful purpose would be served by
continuing to process the case and, accordingly, quashed the
notice of hearing. In the third case, E. A. Weinel, the notice of
hearing was quashed because the disputed work occurred outside
the normal operations of the company; hence, no useful purpose
would be served by a hearing on the merits.

In addition to the three limitations above, the Board will not
make a determination if all the parties involved agree to a settle-
ment or a voluntary method for settling the underlying dispute.
The Board, in Armco Drainage and Metal Products Company,55

upon finding that all the parties to the dispute had agreed upon
a voluntary method of adjustment of the work-assignment dis-
pute, quashed the notice of hearing. Armco Drainage, a sub-
contractor on a highway construction project, contracted to in-
stall sectional plate pipe which was used primarily for drainage.
The work in dispute was that of installing, assembling and erect-
ing the sectional plate pipe. The Iron Workers and the Hod
Carriers both claimed this work for their members. The Board

53. Frank B. Badolato & Sons, 135 N.L.R.B. 1392, 1401 (1962).
54. Ray Fabricating and Manufacturing Co., 136 N.L.R.B. 1002 (1962);

Montgomery Ward and Co., 138 N.L.R.B. 443 (1962); E. A. Weinel, 140
N.L.R.B. 1156 (1963).

55. 137 N.L.R.B. 1753 (1962) ; see also, Butcher & Sweeney Constr. Co., 143
N.L.R.B. No. 39 (1963).
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found that both the unions and Armco were bound by agreement
to submit the dispute to the National Joint Board for Settlement
of Jurisdictional Disputes in the Building and Construction
Industry. Under such circumstances, the Board deemed it appro-
priate to permit the parties to resolve the question by continued
resort to the joint board procedure. In so doing, the Board
declared:

The Board has held that it will quash the Notice of Hearing
in these proceedings once it appears that all parties have
agreed upon a voluntary method for adjusting the dispute
whether or not the chosen arbitration body has considered
and decided the issue. Indeed, it has also deemed immaterial
the fact that one of the parties may have announced in ad-
vance that it will not honor a future decision made pursuant
to the agreed upon method, or have rejected it after it was
made. To hold otherwise would condone and sanction a
party's breach of the agreement and would tend to discour-
age and render worthless the making of such agreements as
contrary to the statutory purpose to encourage the voluntary
adjustment of jurisdictional disputes.56

Under this policy, the Board has consistently held that all
parties have to agree to a voluntary settlement or a method for
such in order to relieve the Board of the obligation to decide
the jurisdictional dispute on the 10(k) determination. "All
parties" include not only the two or more unions involved but
also the employer. In Frank B. Badolato and Son5 7 the Board
held that it would not accept an adjustment or method of adjust-
ment which would bind the two or more unions but not the
employer. 58 In the New Yorl Times Company case 59 the Board
held that arbitration under an agreement which would only bind
one of the unions and the employer and would leave the other
union unaffected could not be viewed as a voluntary adjustment
under Section 10(k). In one case, News Syndicate Company,60

in a dispute between the mailers and deliverers, both unions had
separate contracts providing for arbitration between itself and

56. Armco Drainage and Metal Products Co., 137 N.L.R.B. 1753, 1757
(1962).

57. 135 N.L.R.B. 1392 (1962).
58. It is not necessary for the employer to be a party to the inter-union settle-

ment if the losing union voluntarily withdraws from seeking the work. See Port
Huron Sulphite & Paper, 140 N.L.R.B. 79 (1962). However, the Board will
not quash where the losing party fails to disclaim its interest.

59. 137 N.L.R.B. 1435 (1962).
60. 141 N.L.R.B. 578 (1963).
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