




AVOIDING A CONFRONTATION?

inadmissible against him under traditional rules of evidence.""
Evans's confession was inadmissible against Bruton, and the
prosecution's introduction of the confession violated the
Confrontation Clause because Evans did not testify and the
confession was sufficiently harmful to Evans.2 " The Bruton
Court simply could not trust the jury to use Evans's confession
solely as evidence of his guilt; the confession's admission had a
devastating practical effect on Bruton's defense.28

Indeed, the Court later recognized that because Evans's
confession was inadmissible against Bruton, it did not need to
resolve the issue of whether the confession was constitutionally
unreliable. According to the Court, "[tihere is not before
us . . . any recognized exception to the hearsay rule insofar as
[Bruton] is concerned and we intimate no view whatever that
such exceptions necessarily raise questions under the
Confrontation Clause."... This question of whether hearsay
violates the Confrontation Clause because it is constitutionally
unreliable was the question later resolved by the Court in
Roberts and Crawford, and, as the Bruton Court made clear, it
is a question unrelated to the doctrine it was creating."'

Second, Crawford along with its pronounced testimonal-
nontestimonial dichotomy is also irrelevant to the Bruton
doctrine because Cruz made clear that the Roberts test of
constitutional (un)reliability had no effect on the Bruton
doctrine. As noted, in Cruz, it was evident that Benjamin
Cruz's confession was inadmissible against Eulogio Cruz at
their joint jury trial under the rules of evidence."' But,
according to the State, because Eulogio Cruz gave an
interlocking confession, Benjamin Cruz's confession had
adequate indicia of reliability to satisfy the Roberts test, which
would mean no Confrontation Clause problem.2 9 The Court
forcefully rejected this argument, finding that Roberts declared
that certain hearsay that is admissible under an exception to
the rule against hearsay nonetheless violates the Confrontation
Clause because it is constitutionally unreliable."' Conversely,
the Bruton doctrine declares that certain hearsay that is

2 Bruton v. United States, 391 U.S. 123, 128 n.3 (1968).
285 Id.
286 Id.
287 id.

..8 See supra notes 80-83 and accompanying text.
289 See supra note 140 and accompanying text.
290 See supra note 141 and accompanying text.
2' See supra notes 145-51 and accompanying text.
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inadmissible under the rules of evidence violates the
Confrontation Clause at joint jury trials because it is harmful.29

2

Thus, it was irrelevant to the Cruz Court that Eulogio
gave an interlocking confession:

Quite obviously, what the "interlocking" nature of the codefendant's
confession pertains to is not its harmfulness but rather its reliability:
If it confirms essentially the same facts as the defendant's own
confession it is more likely to be true. Its reliability ... may be
relevant to whether the confession should (despite the lack of
opportunity for cross-examination) be admitted as evidence against
the defendant ... but cannot conceivably be relevant to whether,
assuming it cannot be admitted, the jury is likely to obey the
instruction to disregard it, or the jury's failure to obey is likely to be
inconsequential."

The Cruz Court's holding is unmistakable: The
admission at a joint jury trial of a nontestifying codefendant's
confession that facially incriminates other defendants-but is
inadmissible against them under the rules of evidence-
violates the Bruton doctrine and the Confrontation Clause.'
The fact that such a confession was potentially "reliable" under
Roberts was irrelevant to the Bruton doctrine if the confession
was inadmissible against other defendants under the rules of
evidence."' Indeed, the Cruz Court noted that reliable
confessions are often more harmful than unreliable confessions,
implying that constitutionally reliable confessions under
Roberts can be more violative of the Bruton doctrine than
constitutionally unreliable confessions.296

In fact, the Cruz Court came close to chastising the
State for arguing that inadmissible but constitutionally reliable
hearsay satisfied the Bruton doctrine, concluding that "[t]he
law cannot command respect if such an inexplicable exception
to a supposed constitutional imperative is adopted. Having

"2 See supra note 83 and accompanying text.
29 Cruz v. New York, 481 U.S. 186, 192-93 (1987).
"' See supra notes 145-51 and accompanying text.
"' See supra notes 144-51 and accompanying text. In its later opinion in

Idaho v. Wright, 497 U.S. 805 (1990), the Supreme Court concluded that "[tlo be
admissible under the Confrontation Clause, hearsay evidence used to convict a
defendant must possess indicia of reliability by virtue of its inherent trustworthiness,
not by reference to other evidence at trial." 497 U.S. at 822. If the Court had applied
this analysis in Cruz, it would not have found Benjamin Cruz's confession reliable
based upon the mere fact that Eulogio Cruz gave an interlocking confession. The whole
point of Cruz, though, is that the Court did not need to resolve the issue of whether
Benjamin's confession was reliable because reliability was irrelevant to its decision. See
supra notes 145-51 and accompanying text.

"' See supra note 144 and accompanying text.
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decided Bruton, we must face the honest consequences of what
it holds."297 And, as noted, for the Cruz Court, the honest
consequence was that the case before it was "indistinguishable
from Bruton with respect to those factors the Court has deemed
relevant in this area: the likelihood that the instruction will be
disregarded,... the probability that such disregard will have a
devastating effect, . . . and the determinability of these factors
in advance of trial.""9

The third reason why Crawford can be read as having
no effect on Bruton doctrine cases is that the Crawford opinion
itself implies that the Court did not intend for its
testimonial/nontestimonial dichotomy to have any effect on the
Bruton doctrine. Crawford claimed that the Roberts "test
stray [ed] from the original meaning of the Confrontation
Clause and urge[d the Court] to reconsider it."" The Crawford
Court thus found that "[w]here testimonial statements are at
issue, the only indicium of reliability sufficient to satisfy
constitutional demands is the one the Constitution actually
prescribes: confrontation."00 The Court later confirmed in both
Davis and Bockting that Crawford overruled Roberts."o'

If all the Court did in Crawford was overrule Roberts, it
is clear that the Court's opinion had no effect on the Bruton
doctrine because the Roberts test for constitutional reliability
had no effect on the Bruton doctrine,"' which is solely
concerned with constitutional harmfulness, so there is no
reason to believe that Crawford's replacement test for
constitutional reliability should be any different. Indeed, the
Crawford Court acknowledged that it was not affirmatively
reaching the conclusion that the Sixth Amendment is only
concerned with testimonial hearsay,"' so it would be difficult to
argue that Crawford itself found nontestimonial hearsay
beyond the scope of the Bruton doctrine.

That said, the Crawford Court did conduct a historical
analysis of the Confrontation Clause, finding that it supported
two inferences: the clause (1) covers both live testimony in
court and "testimonial" statements and (2) does not allow for
the admission of "testimonial" statements unless the declarant

". Cruz, 481 U.S. at 193.
"' Id.

29 Crawford v. Washington, 541 U.S. 36, 42 (2004).
3 Id. at 68-69.

301 See supra notes 209-11 and accompanying text.
302 See supra Part I.J.
as See supra note 184 and accompanying text.
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is "unavailable" at trial and the defendant previously had the
chance to cross-examine him.' The Court then found that its
"case law ha[d] been largely consistent with these two
principles.""os The Court in Davis later used this historical
analysis to conclude that the Confrontation Clause is only
concerned with testimonial hearsay.306 The argument could be
made, then, that regardless of the actual grounds of its prior
Confrontation Clause precedent, going forward, only
testimonial hearsay can violate the Confrontation Clause.

There are, however, two separate portions of Crawford
that contradict the reading that the testimonial/nontestimonial
dichotomy applies to, and hence limits, the Bruton doctrine.
First, in its historical analysis, Crawford addressed an
important argument by the State. The State had argued that
the admission of Sylvia Crawford's statement to the police did
not violate the Confrontation Clause despite the fact that she
refused to testify because her statement interlocked with
Michael Crawford's own statement."' The State began by
noting that "[i]n Parker v. Randolph, a plurality of this Court
determined that the 'interlocking confessions' of jointly tried co-
defendants were sufficiently reliable to satisfy the
Confrontation Clause."" The State did acknowledge that this
opinion was later "[albrogated by Cruz v. New York."30

9

This, however, still left the State with the Court's
opinion in Lee v. Illinois, which the Court later noted was the
only decision arguably in tension with established precedent.
As noted, the Lee Court found that the case before it was not a
Bruton case because it did not involve the effectiveness of a
limiting jury instruction; instead, Lee was a bench trial, and
the judge acknowledged that he used the codefendant's
confession as evidence of the other defendant's guilt.o
Therefore, the Court had to decide whether the confession had
indicia of reliability sufficient to satisfy Roberts."'

The Lee Court noted that the other defendant gave a
confession that partially interlocked with the codefendant's

See supra notes 174-83 and accompanying text.
m Crawford, 541 U.S. at 57.

3' See supra notes 209-10 and accompanying text.
' Brief for Respondent at 8, Crawford v. Washington, 541 U.S. 36 (2004) (No.

02-9410), 2003 WL 22228001, at *8-9.
M Id. at *5.

Id. at *5 n.1.
310 See supra note 121 and accompanying text.
3n See supra notes 123-25 and accompanying text.
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confession but ultimately found that the codefendant's
confession lacked such indicia because there were discrepancies
between the two confessions that were neither irrelevant nor
trivial.312 Accordingly, the Court found that there was a
Confrontation Clause violation under Roberts because "when
the discrepancies between the statements are not insignificant,
the codefendant's confession may not be admitted."...

According to the State in Crawford, "'The logical
inference of this statement is that when the discrepancies
between the statements are insignificant, then the
codefendant's statement may be admitted"' consistent with
Roberts.' Under this reading of Lee, if the codefendant's
confession in Lee completely interlocked with the other
defendant's confession, the admission of the codefendant's
confession would not have violated the Confrontation Clause at
the joint bench trial because the confession would have had
adequate indicia of reliability to satisfy Roberts.'

The Crawford Court acknowledged that this was a
"possible inference" from the Lee opinion but found that it was
not an "inevitable one" and declined to draw it.31' Rather, the
Crawford Court concluded that "[ijf Lee had meant
authoritatively to announce an exception-previously unknown
to this Court's jurisprudence-for interlocking confessions, it
would not have done so in such an oblique manner."1 . The
Court then immediately followed this conclusion with the
following disclaimer: "Our only precedent on interlocking
confessions had addressed the entirely different question
whether a limiting instruction cured prejudice to codefendants
from admitting a defendant's own confession against him in a
joint trial. See Parker v. Randolph ... (plurality opinion),
abrogated by Cruz v. New York.".. Having rejected this
argument, the Court was then able to conclude in the next
sentence of its opinion that its "cases have thus remained
faithful to the Framers' understanding: Testimonial statements
of witnesses absent from trial have been admitted only where

312 See supra note 124 and accompanying text.
"' Lee v. Illinois, 476 U.S. 530, 545 (1986).
314 Brief for Respondent, supra note 307, at *6.
. Id. at *4-5.

31 Crawford v. Washington, 541 U.S. 36, 59 (2004).
317 Id.
318 Id.

6672012]



BROOKLYN LAW REVIEW

the declarant is unavailable, and only where the defendant has
had a prior opportunity to cross-examine.""

According to the Court, then, Lee (which was not a
Bruton doctrine case) was relevant to the question of whether
its cases had remained faithful to the principle that testimonial
hearsay can only be admitted if the declarant is unavailable
and the defendant previously had the opportunity to cross-
examine him.320 Conversely, Randolph and Cruz, which were
Bruton doctrine cases, were not relevant to this question but
instead were relevant to "the entirely different question
whether a limiting instruction cured prejudice to codefendants
from admitting a defendant's own confession against him in a
joint trial."3 1

1 The Lee Court itself had distinguished the case
before it from Bruton: Lee was "not .. . concerned with the
effectiveness of limiting instructions in preventing spill-over
prejudice to a defendant when his codefendant's confession is
admitted against the codefendant at a joint trial.".."

Indeed, the Court had to reach this conclusion;
otherwise, it would have been necessary for the Court to cite
Randolph as a case that was inconsistent with the Framers'
understanding of the Confrontation Clause (even though
Randolph was only plurality opinion).323 As noted, in Randolph,
several defendants were jointly tried before a jury, and none of
the defendants testified at trial.' Nonetheless, the Supreme
Court found the admission of each defendant's confession to
police officers admissible, despite the fact that there was no
prior opportunity for confrontation. Clearly, each of these
confessions was "testimonial"-meaning that Randolph was
inconsistent with the Framers' understanding if the Court
presented the Bruton doctrine as an alternative means of

319 Id.

See id.
321 Id. (first emphasis added).
3 Lee v. Illinois, 476 U.S. 530, 542 (1986).
= In the pre-Crawford Confrontation Clause case, Lilly v. Virginia, 527 U.S.

116 (1999), the Supreme Court categorized three separate categories of declarations
against penal interest. The Court placed in one category voluntary admissions offered
against the defendant himself such as confessions covered by the Bruton doctrine. Id.
at 127-28. In another category, the Court considered confessions made by a declarant
offered against a separate criminal defendant at trial. With regard to confessions
falling into this category, the Court concluded that it had issued an "unbroken line of
cases" deeming such confessions inherently unreliable. Id. at 132 & n.2. In a footnote,
the Lilly Court then indicated that its plurality opinion in Dutton v. Evans was "[tihe
only arguable exception to this unbroken line of cases." Id. at 132 n.2.

3 See supra note 94 and accompanying text.
m See supra notes 97-99.
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determining constitutional reliability. But the reason why the
Randolph Court found the confessions admissible was not
because they were reliable; it was because they were
insufficiently harmful. After all, each defendant had himself
confessed and devastated his own case.' Randolph and the
Court's later opinion in Cruz make clear that the Bruton
doctrine is not an alternative means of determining
constitutional reliability, but rather a test for determining
constitutional harmfulness.327

This leads to the second relevant portion of Crawford.
Earlier in its opinion, in explaining why it disposed of the
adequate indicia of reliability test, the Crawford Court gave
the following explanation and disclaimer:

The Roberts test allows a jury to hear evidence, untested by the
adversary process, based on a mere judicial determination of
reliability. It thus replaces the constitutionally prescribed method of
assessing reliability with a wholly foreign one. In this respect, it is
very different from exceptions to the Confrontation Clause that
make no claim to be a surrogate means of assessing reliability. For
example, the rule of forfeiture by wrongdoing (which we accept)
extinguishes confrontation claims on essentially equitable grounds;
it does not purport to be an alternative means of determining
reliability.3 28

As this analysis makes clear, it is equally clear that the
Bruton doctrine does not purport to be an alternative means of
determining reliability. The Cruz Court even noted that a
codefendant's incriminatory statement can become more
harmful as it becomes more reliable."

In Davis and Bockting, the Court did later conclude that
the Confrontation Clause is only concerned with testimonial
hearsay.o But neither of these cases involved joint jury trials
or cited a Bruton doctrine case. Therefore, these holdings are
not directly applicable to the Bruton doctrine."' Moreover, the
Davis Court reiterated its finding in Crawford that the
testimonial/nontestimonial dichotomy does not apply to the

22. See supra notes 97-99.
2' See supra notes 97-99, 102-05; see also supra notes 142-51 and

accompanying text.
" Crawford v. Washington, 541 U.S. 36, 62 (2004).
3" See supra notes 144-51 and accompanying text.
330 See supra notes 199-205, 211 and accompanying text.
"' See, e.g., United States v. Williams, No. 1:09cr41 4 (JCC), 2010 WL

3909480, at *3-4 (E.D. Va. Sept. 23, 2010) (noting that a statement by the Court that
the Confrontation Clause only covers testimonial hearsay was dicta in relation to the
Bruton doctrine).
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doctrine of forfeiture by wrongdoing.33 2 Instead, as the Court
found in Giles v. California (after both Davis and Bockting), if a
defendant intends to and does cause a potential witness
against him to be unavailable at his trial, the prosecution can
admit that witness's testimonial hearsay without violating the
Confrontation Clause."' This proposition makes clear that,
despite the Court's absolutist language in Davis and Bockting,
Crawford's testimonial/nontestimonial dichotomy applies only
to Confrontation Clause cases that hinge on the constitutional
(un)reliability of hearsay. Conversely, in cases such as
forfeiture by wrongdoing-and, by implication, Bruton doctrine
cases-which hinge on entirely different questions, Crawford
should have no effect.

This conclusion is corroborated by the previously
mentioned Bruton doctrine cases decided by lower courts before
Crawford. As noted, courts consistently held that the Bruton
doctrine did not apply to bench trials."' And, as noted, courts
continue to reach this conclusion after Crawford, even if a
codefendant's confession is testimonial."' For instance, in West
v. Jones, the United States District Court for the Eastern
District of Michigan found that the Bruton doctrine does not
apply to bench trials in the wake of Crawford because a "[tirial
court[] [is] presumed to consider only properly admitted and
relevant evidence in rendering its decision and to give no
weight to improper testimonial evidence, which is taken under
objection.""' Conversely, the Bruton doctrine continues to
preclude the admission of certain testimonial hearsay by
codefendants at joint jury trials after Crawford."'

This dichotomy cannot be explained in terms of
constitutional reliability, but it can be explained in terms of
constitutional harmfulness. Obviously, the fact that Herman
Coleman and Anthony West were subjected to a joint bench
trial rather than a joint jury trial did not make Coleman's prior
confessions to police that West and he committed the crimes
any less testimonial or any more reliable. Therefore, if
Crawford's testimonial/nontestimonial dichotomy applied,

m See supra notes 206-10 and accompanying text.
. See Giles v. California, 554 U.S. 353, 358 (2008).
"4 See supra notes 215-25 and accompanying text.
m See supra notes 226-27 and accompanying text.
a No. 04-CV-40199-FL., 2006 WL 508652, at *3 (E.D. Mich. Feb. 28, 2006).
17 See, e.g., State v. Johnson, 703 S.E.2d 217, 220 (S.C. 2010) (finding that the

admission of a nontestifying codefendant's testimonial confession to an investigator
violated the Bruton doctrine).
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Coleman's confession could not have been introduced at their
joint bench trial because West did not have the opportunity to
cross-examine him.!"

Crawford did not apply, though, because the prosecution
offered Coleman's confession only against him.'" Therefore, the
admission of Coleman's confession could only violate the
Confrontation Clause if it violated the Bruton doctrine. And
Coleman's confession could only violate the Bruton doctrine if it
was constitutionally harmful-that is, if Coleman in effect
became a witness against West because the trier of fact could
not be trusted to use Coleman's confession only as evidence of
Coleman's guilt.'" Because, however unrealistically, courts
trust judges more than jurors in this regard, the admission of
codefendant confessions at joint bench trials do not violate the
Confrontation Clause, but not because they are constitutionally
reliable under Crawford.

Second, as noted,' courts before Crawford held that
prosecutors could admit confessions by nontestifying
codefendants as long as the names of other defendants were
replaced with neutral pronouns.'" Also as noted, courts
continue to allow this practice post-Crawford, even when
codefendant confessions are testimonial.' Meanwhile,
prosecutors still cannot admit unredacted codefendant
confessions that facially incriminate other defendants without
violating the Bruton doctrine."' Once again, this dichotomy
cannot be explained in terms of constitutional reliability, but it
can be explained in terms of constitutional harmfulness.

' See Bruton v. United States, 391 U.S. 123, 127-28 (1968) ("Plainly, the
introduction of Evans' confession added substantial, perhaps even critical, weight to
the Government's case in a form not subject to cross-examination, since Evans did not
take the stand. Petitioner thus was denied his constitutional right of confrontation.").

3" Jones, 2006 WL 2017673, at *3-4.
'4' See Bruton, 391 U.S. at 137 ("Here the introduction of Evans' confession

posed a substantial threat to petitioner's right to confront the witnesses against him,
and this is a hazard we cannot ignore.").

'4' As noted, the judges in both Lee and Jones improperly used codefendants'
confessions as evidence of other defendants' guilt. See supra note 118 and
accompanying text.

'4' In Rogers v. McMackin, 884 F.2d 252, 255-57 (6th Cir. 1989), the Sixth
Circuit noted that the Court in Lee considered whether a codefendant's confession was
reliable while the Court in Randolph considered whether a codefendant's confession
was devastating.

'm See supra notes 228-40 and accompanying text.
"" See supra notes 237-40 and accompanying text.
345 See supra notes 241-52 and accompanying text.
m See supra notes 246-49 and accompanying text.

34 See supra notes 158-61 and accompanying text.
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A codefendant's confession redacted to replace the other
defendants' names with neutral pronouns is no less testimonial
and no more reliable than a confession admitted in its original
form. Indeed, in a certain sense, such a confession is less
reliable: it is not the actual confession given by the codefendant
but rather an altered version created by the court."' But
according to courts, jurors are more likely to respect a jury
instruction to use a redacted confession as evidence of only the
confessor's guilt."' In its opinion in Cruz, the Court found that
the case before it, which involved interlocking confessions, was
"indistinguishable from Bruton with respect to those factors
the Court has deemed relevant in this area: the likelihood that
the instruction will be disregarded, . . . the probability that
such disregard will have a devastating effect,. . . and the
determinability of these facts in advance of trial."..s Conversely,
courts have found that cases involving sufficiently redacted
confessions are distinguishable from Bruton because there is
less likelihood that jurors will disregard limiting instructions."'

On the other hand, cases with nontestimonial
codefendant confessions are indistinguishable from Bruton
with respect to the factors that are relevant to the Bruton
doctrine. As noted, in Bruton, Evans confessed to a postal
inspector that Bruton and he committed armed robbery.352 The
Bruton Court found that the admission of Evans's confession
along with an instruction telling jurors only to use the
confession as evidence of his guilt violated the Confrontation
Clause because of the likelihood that the jury would disregard
the jury instruction, creating a devastating effect to Bruton's
defense."' Moreover, unlike with a nonfacially incriminatory
confession," the Court could reach this conclusion in advance
of trial without wondering about what evidence might be
presented at trial.

If Evans had made this same confession to his mother,
brother, lover, or acquaintance, this analysis would not change.
This is because, "[w]hether or not it is testimonial, a

'" As Justice Scalia noted in his dissenting opinion in Gray v. Maryland, 523
U.S. 185, 203-04 (1998) (Scalia, J., dissenting), "such freelance editing seems to me
infinitely greater than the risk posed by the entirely honest reproduction that the
Court disapproves."

"' See supra notes 131-33 and accompanying text.
'o Cruz v. New York, 481 U.S. 186, 193 (1987).
"' See supra note 147 and accompanying text.
.2 See supra note 56 and accompanying text.
3 See supra notes 79-80 and accompanying text.
m See supra notes 75-82 and accompanying text.
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defendant's extrajudicial statement directly implicating a co-
defendant is equally susceptible to improper use by the jury
against that co-defendant."... And if the codefendant's
statement is facially incriminatory, the court should equally be
able to determine these issues before trial.356 Therefore, there is
no sound reason for courts to find that nontestimonial
statements fall outside the scope of the Bruton doctrine.

B. Nontestimonial Hearsay Should Still Be Held to Violate
a Deconstitutionalized Version of the Bruton Doctrine

This article asserts that lower courts have erred in
applying Bruton through a Crawford lens. These courts have
held that the admission at a joint jury trial of a nontestifying
codefendant's nontestimonial statement that facially
incriminates another defendant no longer violates the
Confrontation Clause and likely does not violate any other
constitutional provision. Such an interpretation, however,
only resolves the Confrontation Clause issue, not the issue of
whether the admission of such a nontestimonial statement
violates the rules of evidence.

Federal Rule of Evidence 403, along with most state
counterparts, provides that "[a]lthough relevant, evidence may
be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the issues,

" Thomas v. United States, 978 A.2d 1211, 1225 (D.C. 2009).
" See id.
" Some have argued that courts should find that the admission of

codefendant confessions at joint jury trials can violate the Due Process Clause based
upon the likelihood that jurors would ignore limiting instructions. See, e.g., James B.
Haddad, Post-Bruton Developments: A Reconsideration of the Confrontation Rationale,
and a Proposal for a Due Process Evaluation of Limiting Instructions, 18 AM. CRIM. L.
REV. 1 (1980). This position makes a certain amount of sense because the Bruton Court
cited the opinion of the Supreme Court of California in People v. Aranda for the
proposition that

"[ilf it is a denial of due process to rely on a jury's presumed ability to
disregard an involuntary confession, it may also be a denial of due process to
rely on a jury's presumed ability to disregard a codefendant's confession
implicating another defendant when it is determining that defendant's guilt
or innocence."

See supra note 69 and accompanying text. However, while the Supreme Court has
hinted that it might reframe Bruton doctrine violations as Due Process violations, it
has only done so with regard to confessions that would be deemed testimonial. See
Dutton v. Evans, 400 U.S. 74, 98 (1970) (Harlan, J., concurring) ("Alternatively, I
would be prepared to hold as a matter of due process that a confession of an accomplice
resulting from formal police interrogation cannot be introduced as evidence of the guilt
of an accused, absent some circumstance indicating authorization or adoption.").
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misleading the jury, or by considerations of undue delay, waste
of time, or needless presentation of cumulative evidence."35
Meanwhile, Federal Rule of Evidence 105 and most state
counterparts359  provide that "[w]hen evidence which is
admissible as to one party or for one purpose but not
admissible as to another party or for another purpose is
admitted, the court, upon request, shall restrict the evidence to
its proper scope and instruct the jury accordingly."..o Moreover,
the Advisory Committee Note to Rule 403 indicates that "[i]n
reaching a decision whether to exclude on grounds of unfair
prejudice, consideration should be given to the probable
effectiveness or lack of effectiveness of a limiting instruction "M
Finally, Federal Rule of Criminal Procedure 14 states, "If the
joinder of offenses or defendants in an indictment, an
information, or a consolidation for trial appears to prejudice a
defendant or the government, the court may order separate
trials of counts, sever the defendants' trials, or provide any
other relief that justice requires."3 2

Under these Rules, it is well established that the
introduction of evidence against a codefendant at a joint jury
trial can violate the rules of evidence if it is inadmissible
against other defendants.3 In such cases, the court needs to
decide whether jurors would adhere to an instruction to use the
evidence only against the codefendant and whether the
probative value of the evidence is substantially outweighed by
the danger of unfair prejudice to the other defendants.'

The Second Circuit's opinion in United States v.
Figueroa... is instructive on this issue and strikingly similar to
the Supreme Court's seminal opinion in Bruton. In Figueroa, in
1979, Jose Figueroa, Angel Lebron, and Ralph Acosta were
convicted after a joint jury trial of conspiracy to possess heroin
and possession of heroin." At trial, the prosecution had
presented evidence of Acosta's 1968 conviction for selling
heroin, and the judge issued a specific limiting instruction that
told jurors to use the conviction only as evidence of Acosta's

" FED. R. EVID. 403.
See, e.g., ALA. R. EVID. 105.

m FED. R. EvID. 105.
FED. R. EvID. 403 (Notes of Advisory Committee on Proposed Rules).

302 FED. R. CRim. P. 14.

m See supra note 357 and accompanying text.
m See id.
6 618 F.2d 934 (2d Cir. 1980).
0 Id. at 938.
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guilt."' The Second Circuit subsequently determined that this
conviction was inadmissible and reversed Acosta's conviction."

This left the Second Circuit with the question of
whether it also needed to reverse the convictions of Figueroa
and Lebron. According to the court, "[wlhen evidence is offered
against one defendant in a joint trial, determination of
admissibility against that defendant resolves only the Rule 403
balancing as to him, i.e., that the probative value of the
evidence in his 'case' is not substantially outweighed by unfair
prejudice to him.".." When that evidence also "creates a
significant risk of prejudice to the co-defendants, a further
issue arises as to whether the evidence is admissible in a joint
trial, even though limited by cautionary instructions to the
'case' of a single defendant."...

The court then noted that in some cases, "the evidence is
admitted against one defendant, leaving the issue as to the co-
defendants to be resolved solely under the severance standards
of Fed.R.Crim.P. 14."' Conversely, "other cases have viewed the
issue solely in terms of admissibility, i.e., admissibility in a joint
trial.".7 . Because the district court allowed for the admission of
Acosta's conviction at the joint trial, the Second Circuit had to
decide whether the admission of that conviction violated Rule
403 and necessitated a new trial.'

According to the Second Circuit, there is a spectrum of
harm that results from the introduction of evidence admissible
against one codefendant but inadmissible against other
defendants. At one extreme is the introduction of garden-
variety, prior bad-act evidence against one codefendant, which
the court deemed "far too tenuous to bar admissibility of
evidence in a joint trial.".7 . Conversely, "[alt the other extreme is
the high risk of prejudice to co-defendants when evidence of a
defendant's prior act, like a Bruton confession, tends to prove
directly, or even by strong implication, that the co-defendants
also participated in the prior act."37' The court found that
"[u]nlike a Bruton confession, prior act evidence is not so

... Id. at 948-49.
m Id. at 944.
369 Id.

3o Id.
" Id. at 945.
3 Id.
3 Id.
3 Id. at 946.
375 Id.

3 Id.
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inevitably prejudicial to co-defendants that the worth of limiting
instructions can be totally discounted."3 " Nonetheless, the
Second Circuit concluded that Acosta's conviction was closer to a
Bruton confession than traditional prior bad-act evidence and
reversed the convictions of Figueroa and Lebron. 7' The Second
Circuit is not alone in this conclusion. Courts across the country
at both the federalP". and state'" levels have found that evidence
admissible against one codefendant but inadmissible against
other defendants at a joint trial violates Rule 403 or prompts the
need for severance under Rule 14.

Bruton makes sense in connection with Figueroa and
these other cases. Basically, the Bruton Court concluded that
because codefendant confessions are at the top of the spectrum
of harm, their admission at joint jury trials is not merely
evidentiary error, but constitutional error if the codefendant
does not testify at trial."' Even a finding that Crawford indeed
places nontestimonial hearsay beyond the scope of the Bruton
doctrine would merely resolve the constitutional issue, not the
underlying evidentiary issue. That is, if the admission of
nontestimonial, facially incriminatory confessions at joint jury
trials by nontestifying codefendants no longer violates the
Confrontation Clause, their admission still creates a high risk
of prejudice to other defendants because they tend to prove
directly that the other defendants committed the charged
crime.' Such codefendant confession cases, then, are the
paradigmatic cases in which courts should sever the
defendants' trials or find that the nontestimonial confession
cannot be admitted consistent with Rule 403.

Interestingly, however, litigants and courts seem to
have missed this point in the wake of Crawford. Courts
continue to hold that the introduction of less prejudicial
evidence admissible against only one codefendant can violate
Rule 403 based upon the spillover effect (i.e., the effect that

" Id.
37 Id. at 946-47.

" See, e.g., United States v. Sampol, 636 F.2d 621, 647 (D.C. Cir. 1980)
("Applying this standard to this case, we would find it unreasonable to expect that the

jury succeeded in compartmentalizing the evidence adduced at this trial.").
" See, e.g., Hubbard v. State, 909 A.2d 270, 282 (Md. 2006) ("The exclusion of

Sabrina Rogers's testimony against Hubbard would have remedied the situation
caused by the joint prosecution. Maryland Rule 5-403 states the general principal that

evidence may be excluded if its probative value is substantially outweighed by the
danger of unfair prejudice.").

3"1 See supra note 80 and accompanying text.
382 See supra note 372 and accompanying text.
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admission of evidence against one defendant can have on other
defendants).' But when presented with nontestimonial
codefendant confessions-the most prejudicial codefendant
evidence'-they now curtly conclude that these confessions are
beyond the scope of the Bruton doctrine and fail to conduct a
Rule 403 or Rule 14 analysis. Indeed, in none of the previous
cases cited in this article finding a nontestimonial codefendant
confession beyond the scope of the Bruton doctrine did the
court address severability or admissibility under these Rules.'

In fact, the only court to address these Rules after
finding that nontestimonial hearsay is beyond the scope of the
Bruton doctrine was the District of Columbia Court of Appeals
in its 2009 opinion Thomas v. United States."' In Thomas,
Keith Thomas and Ron Herndon were charged with "first-
degree premeditated murder while armed [as well as in]
possession of a firearm during a crime of violence" and jointly
tried before a jury."' During a break in trial, Thomas was
placed in a holding cell with Danny Winston, who was charged
with a different murder, and told him that he was with Ron
when Ron shot the victim." Thomas did not testify at trial, but
the prosecution called Winston to testify regarding Thomas's
confession, with Ron Herndon's name replaced with the neutral
pronoun "someone."..

After he was convicted, Herndon appealed, claiming
that the admission of Thomas's confession violated the Bruton
doctrine and the Washington, D.C., counterpart to Federal
Rule of Criminal Procedure 14."" The Court of Appeals for the
D.C. Circuit disagreed with Herndon's former argument,
finding that "if a defendant's extrajudicial statement
inculpating a co-defendant is not testimonial, Bruton does not
apply, because admission of the uncensored statement in
evidence at a joint trial would not infringe the co-defendant's
Sixth Amendment rights, whether or not the statement fits
within a hearsay exception.""'

' See supra notes 373-80 and accompanying text.
3" See supra note 368 and accompanying text.
3 See supra notes 259-71 and accompanying text.
'w 978 A.2d 1211 (D.C. 2009).
." Id. at 1218.

a Id. at 1221.
3" Id.

3" Id. at 1222.
"' Id. at 1224-25.
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With regard to Herndon's second argument, however,
the court concluded that "[wihether or not it is testimonial, a
defendant's extrajudicial statement directly implicating a co-
defendant is equally susceptible to improper use by the jury
against that co-defendant."92 Accordingly, the court found that
"[a defendant's non-testimonial out-of-court statement
therefore remains a candidate for redaction (or other remedial
measures) under Criminal Rule 14 unless it fits within a
hearsay exception rendering it admissible against the non-
declarant co-defendant."' Therefore, if the trial court had not
redacted Thomas's confession, its admission would have
constituted potentially reversible error, but because the trial
court replaced Herndon's name with a neutral pronoun, there
was no such error."' In other words, even if nontestimonial
hearsay is beyond the scope of the Bruton doctrine after
Crawford, courts can still find reversible error under Rule 14 or
Rule 403 based upon "the same considerations-whether [the co-
defendantl's extrajudicial statements (with or without excisions)
so 'powerfully' incriminated [the other defendants] as to create a
'substantial risk' that a reasonable jury would be unable to follow
the court's limiting instruction and would consider those
statements in deciding [the other defendants'] guilt."" To the
extent that defense attorneys are not arguing that the admission
of nontestimonial codefendant confessions violates Rule 14 or
Rule 403 as a fallback argument to the traditional
Bruton/Confrontation Clause argument, they should now advance
such arguments. And, as the D.C. Circuit's opinion in Thomas
makes clear, courts should treat these rules-based arguments in
the same way as they would Bruton-based constitutional
arguments and find that the admission of facially incriminatory
nontestimonial statements by codefendants constitutes
evidentiary error unless they are sufficiently redacted."'

... Id. at 1225.
393 Id.
" Id. at 1237-38.
3" Id. at 1233.
' Of course, if Crawford did indeed deconstitutionalize Bruton with regard to

nontestimonial hearsay, state courts, as opposed to federal courts, would no longer be
bound by the Supreme Court's Bruton doctrine precedent in cases involving
nontestimonial hearsay. See generally Old Chief v. United States, 519 U.S. 172 (1997).
As the above analysis makes clear, however, state courts should easily be able to find
that the admission of nontestimonial codefendant confessions violates Rule 14 and/or
Rule 403.
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CONCLUSION

In Cruz v. New York, the Supreme Court rejected the
argument that interlocking confessions were beyond the scope
of the Bruton doctrine because they had adequate indicia of
reliability to satisfy the Ohio v. Roberts test." In rejecting this
argument, the Court cautioned that "[t]he law cannot command
respect if such an inexplicable exception to a supposed
constitutional imperative is adopted. Having decided Bruton,
we must face the honest consequences of what it holds.".."

By finding that nontestimonial hearsay is beyond the
scope of the Bruton doctrine, courts have created such an
inexplicable exception and failed to face the honest
consequences of what Bruton holds. Like a case involving an
interlocking confession, a case involving a nontestimonial
confession is "indistinguishable from Bruton with respect to
those factors the Court has deemed relevant in this area: the
likelihood that the instruction will be disregarded, . . . the
probability that such disregard will have a devastating
effect, ... and the determinability of these factors in advance of
trial."399 These factors do not depend to any extent on whether a
codefendant confesses to a police officer, a confidential
informant, a mother, a brother, a lover, or a friend. These
latter, casual confessions are constitutionally reliable according
to the test set forth in Crawford, but the Bruton doctrine does
not depend upon the unreliability of codefendant confessions; it
depends upon their constitutional harmfulness. It depends
upon how much damage the admission of such a confession
would cause to other defendants at trial, not upon whether the
confessor thought that the statement would be available for use
at a later trial.

Moreover, even if Crawford deconstitutionalized the
Bruton doctrine with regard to nontestimonial hearsay because
it is constitutionally reliable, "[w]hether or not it is testimonial,
a defendant's extrajudicial statement directly implicating a co-
defendant is equally susceptible to improper use by the jury
against that co-defendant.""oo Therefore, even if such confessions
are admissible despite the Confrontation Clause, courts should
find that their admission violates the rules of evidence.

'39 See supra note 142 and accompanying text.
.. Cruz v. New York, 481 U.S. 186, 193 (1987).
'" Id. at 193.
'" Thomas v. United States, 978 A.2d 1211, 1225 (D.C. 2009).
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