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Empirical Evidence

STEVEN I. MILLER* anp JACK KAVANAGH*

A central and fairly recent phenomenon in American judicial thought
has been the use of empirical evidence as a basis for far-reaching and
significant decisions. This trend has been notable especially in the area of
education in such decisions as the historic Brown v. Board of Education,
and more recently in such cases as Hobson v. Hanson? and Serrano v.
Priest.?

The importance of this trend lies in the fact that the courts are now ac-
knowledging, at least to some extent, social science findings as a legitimate
framework for evidence. The nature of acceptable and “proper” evidence,
then, is being extended to include social science observations about the
nature of human motivation and behavior.

This trend, in a sociological sense, is a tacit recognition of Emile Durk-
heim’s contention that institutions (in this instance the institution of law)
can and do shape our behavior in predictable ways. Durkheim referred to
this phenomenon as the power of “social facts.” Although the idea of
social facts has been debated at great length in the sociological literature,
Durkheim’s own definition is still perhaps the most salient: ... a category
of facts with very distinctive characteristics: it consists of ways of acting,
thinking, and feeling, external to the individual, and endowed with a
power of coercion, by reason of which they control him.” 4

What Durkheim was implying was that our behavior is significantly
influenced by the laws, customs and traditions of our society as they are
expressed through particular institutions. Thus, for example, our con-
ceptions about “legal” and “illegal” behavior are often the result of our
internalization of laws, or in equivalent terms, of social facts. The emphasis
is in the social aspect of normative behavior as a guiding influence for so
many of our actions; actions which often become so habitual that we do
not question their origin or realize their “coercive” effects. Durkheim,

* Loyola University of Chicago.

1 Brown v. Board of Educ.,, 347 U.S. 483, (1943).

2 Hobson v. Hanson, 265 F. Supp. 902 (D.D.C. 1967).

3 Serrano v. Priest, 96 Cal. Rptr. 601, 487 P.2d 1241 (1971).
¢ E. DurkHEDM, THE RULEs OF SocioLoGICAL METHOD 1-13 (1966).
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again, makes this point when he states:

When I fulfill my obligations as brother, husband, or citizen, when I exe-
cute my contracts, I perform duties which are defined, externally to myself
and my acts, 2 law and in custom. Even if they conform to my own senti-
ments and I feel their reality subjectively, such reality is still objective, for
1did not create them; I merely inherited them through my education.?

Following Durkheim, a major proposition of this paper will be that the
judicial system, being one of the most central and “coercive” institutions
in this society, plays a unique role in creating and disseminating social facts.
These social facts, furthermore, when they enter the arena of formal
education, have far-reaching consequences for social and educational
change. In addition, the judicial system, when it delivers decisions based
on empirical evidence, is essentially “creating” new social facts.

A second proposition of this paper will be that the use of empirical
research as a basis for judicial decisions must be viewed in the larger con-
text of the social science enterprise.® This perspective is necessary in order
to see the weaknesses as well as strengths of the social science model.
Lastly, some comment will be made as to the general desirability of using
social science findings in formulating and implementing social policy.

Empirical Evidence and the Courts

Within the context of judicial decisions directed towards educational
matters, one of the most far reaching in terms of social policy has been
Brown. This now classic decision resulted in the banning of segregated
education in the United States. Aside from the legal stance the Court took
concerning segregated education, it became clear that it was also basing the
decision on a number of works from the social sciences.” These works, in the
Court’s opinion, constituted to date the best available evidence concern-
ing the psychological damage done to children attending segregated schools.

This portion of the Court’s argument was vital because it was in effect
saying that reliable and valid evidence existed attesting to the fact that
segregated education resulted in personality disturbance, and that, there-
fore, this evidence was at least a necessary condition in determining the

5Id.atl.

¢ See J. A. DAvis, ELEMENTARY SURVEY ANALYSIS 1-30 (1971).

?K. G. CLARK, EFFECT OF PREJUDICE AND DISCRIMINATION ON PERSONALITY DEVELOPMENT
(1950); WrTMER AND KOTINSKY, PERSONALITY IN THE MARING (1952); Deutscher & Chein, The
Psychological Effects of Enforced Segregation: A Survey of Social Science Opinion 26 J
PsycHoL. 259-87 (1948); Chein, What Are the Psychological Effects of Segregation Under
Conditions of Equal Facilities? 3 INT. J. OPINION AND ATTITUDES REs. 228-34 (1949); BRAMELD,
EpucaTIONAL CosTs IN DISCRIMINATION AND NATIONAL WELFARE 44—48 (MclIver, ed., 1949);

Frazier, THE NEGRO IN THE UNITED STATES 674-681 (1949); MYRDAL, AN AMERICAN DILEMMA
(1944).
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unconstitutionality of maintaining a system of segregated education. One
could perhaps even argue that the Court considered the cited empirical
evidence as a sufficient condition for banning educational segregation,
since it stated the evidence was “amply supported by modern authority.”
In any event, the use of empirical evidence was strongly supported as a
precedent for future cases.

In reviewing the evidence cited by the Court, perhaps the single strongest
piece of social science evidence is a study by Max Deutscher and Isidor
Chein.® The study is of special importance because it exemplifies, more
than the other evidence cited, the social science model of human behavior.

The model, very briefly, assumes that men are influenced by their
society into behaving according to certain patterns, which are to some
degree predictable. The purpose of social science inquiry, then, is to ob-
serve behavior so that it may be better understood for its own sake, and
that behavior which “deviates” from the expected societal norms can be
explained in terms of some theoretical framework of human behavior,
i.e., role, personality and socialization theories, economic and political
theories, or some combination of these. There is also the school of thought
that believes social science should be primarily ameliorative—that social
science should be directed towards solving society’s ills.?

One of the crucial assumptions of this model is concerned with the tools
of observation and prediction. The assumption is that behavior whether
it is overt or covert can be measured with ever-increasing degrees of
accuracy, and that this measurement function will eventually enable
one to predict behavior accurately. It is this “scientific”’ aspect of the term
social science that has become the cornerstone for the increasing reliance
on social science findings by government, industry, schools, as well as the
courts.

Now social science findings, regardless of the sophistication of the par-
ticular methodology, are primarily ones of association. That is, social sci-
ence operates under the assumption that there are purposeful relation-
ships between classes of objects, alternatively known as variables.® It is
then the task of the social scientist to establish an initial relationship be-
tween at least two variables (independent and dependent) that he is con-
cerned with. If he finds a relationship, he is then interested in at least two
further functions: (1) attempting to explain the relationship through the
use of other variables, and (2) attempting to arrange the variables under
study in such a way as to establish patterns of cause and effect among the

8 M. Deutscher & I. Chein, The Psychological Effects of Enforced Segregation: A Survey of
Social Science Opinion, 26 J. PsycHoL. 259-87 (1948).

¢ See A. INRELES, WHAT Is SocloLocy 28-46 (1964).

19 See J. MUELLER, K. SCHUESSLER & H. COSTNER, STATISTICAL REASONING IN Socrorocy 1-8,
9-16 (2d ed., 1970).
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variables.’* One of the important assumptions in the entire process of
establishing relationships is, of course, the idea that the variables under
study are clearly defined and that they are capable of being measured.’?

To return to the problem, the Court indicated that segregation in the
schools was creating detrimental psychological effects on children attend-
ing those schools. In order to understand how they arrived at this decision,
it is necessary to look closer at the type of empirical evidence they consid-
ered to be at least a necessary condition in establishing their case.

One of the principal pieces of evidence was the Deutscher and Chein
study previously mentioned. This study was an attempt to ascertain the
psychological effects of forced segregation. To do this, the authors decided
to survey the opinions of social scientists around the country. These in-
cluded: (1) all anthropologists who were members of the American Eth-
nological Society, (2) all psychologists who were members of the Division
of Social Psychology of the American Psychological Association, and (3)
sociologists who were divided into two groups—all sociologists who were
members of the American Sociological Society and whose primary interest
was race relations and social psychology and “selected sociologists” who
had published research on race relations in the American Journal of So-
ciology or the American Sociological Review between 1937-1947. In all,
849 social scientists were sampled; 222 to Group 1, 416 to. Group 2, 150
to Group 3a and 61 to Group 3b.

The independent variable of the study, then, was social scientists (by
specialty and region) and the dependent variable was the opinion of these
experts as to the “psychological effects of enforced segregation, both on the
group which is segregated and on the group which is not segregated.” 3
The authors went on to argue that they were attempting to fulfill two
goals through the use of this design: (1) to use as evidence the opinions of
those social scientists to determine the defrimental effects of enforced seg-
regation, and (2) to determine if segregation was harmful “when equal fa-
cilities are provided for the segregated groups.” *

In order to measure these attitudes, Deutscher and Chein asked the so-
cial scientists ten questions, three in each of the first two groups and four
in the last group. The first set of three questions asked the respondents
about the detrimental psychological effects of enforced segregation. The
second set of three questions attempted to elicit their opinions on the psy-

1§, CoLE, THE SoczoLocIcaL METHOD 21-62 (1972).

13 The reason why he chooses any given variable is supposedly derived from the particular
nature of the problem under consideration. More broadly, the social scientist wishes to establish
a relationship between two variables (as stated in an hypothesis) in order to examine some
existing theory, or establish findings, which may contribute to the establishment (in a more
formal way) of some particular theory.

1 Deutscher and Chein, supra note 7 at 259.
1 1d. at 260.
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chological effects (detrimental or not) on the group that is enforcing the
segregation.’® One question in each of the first two groups also indicated
“no opinion” in terms of these attitudes. The last set of three questions
asked for the basis of these opinions; whether they were the result of origi-
nal research, the research findings of other social scientists; their own pro-
fessional experience, or the professional experiences of other social scien-
tists which had been made available to them.1¢

In their analysis of the data the authors first divided the social scientists
by regions and then determined if the percentage of questionnaires re-
turned was representative of the number sent out by professional group
and region. It was concluded that the returns, while showing some dis-
crepancies from the South, were generally representative of the population
under study.!” There was also a breakdown by the number of those who
identified themselves and those who wished to remain anonymous. Here
the authors found that the highest “anonymous” rate was from the South
(as expected), while the “selected sociologists” were the largest profes-
sional group (87%) to respond anonymously.®

On the items referring to the psychological effects of segregation, the
authors concluded that “ninety per cent of the total sample express the
opinion that enforced segregation has detrimental psychological effects on
the segregated groups.” 2 In terms of the second group of questions, the
authors concluded that “eighty three per cent of the respondents believe
that enforced segregation has detrimental psychological effects on the
group which enforces the segregation.” 20 Deutscher and Chein then con-
cluded the first part of the analysis by stating that:

It seems safe, therefore, to conclude from the above reported results that
substantial majorities of social scientists who may be said to have some
competence with regard to the matters under inquiry agree that enforced
segregation is psychologically detrimental to both the segregated and en-
forcing groups even when equal facilities are provided.2!

On the last set of questions referring to the basis of opinions of the so-
cial scientists, the authors summarized the findings in the following man-
ner: fourteen per cent of all respondents checked all four alternatives
(“Own research, Other’s research, Own professional experience, Other’s
professional experience”), 24% of the respondents checked three alter-
natives, 28.8% of the respondents checked two of the four alternatives.

151d. at 261.
1 1d. at 262,
171d, at 264.
11d. at 264.
1 Id. at 265.
2 Id. at 265.
2 1d. at 268.
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In addition, “the most frequently indicated basis for opinion was the re-
spondent’s own professional experience; nearly two-thirds checked this
item.” 22 Also, three out of ten said they found a basis for their opinions
on their own research work, and seventy-nine per cent indicated support
was found for their opinions in their own research or the findings by
others made available to them.?s

The study concluded with a synopsis of various personal opinions by the
social scientists. These were published as selected experts.

A Re-examination of the Evidence

In using this piece of research as evidence for the harmful psychological
effects of enforced segregation, the Court did not raise several pertinent
questions as to the adequacy of the research. These questions should have
been examined before accepting the findings of the study. Although the
study did accomplish its stated goals, it left many questions unanswered.
Let us examine some of these.

One of the most noticeable errors of the research was that the authors
were violating a basic assumption of their own scholarly enterprise: the
reliance on authority as the basis of accurate judgment.?* The social sci-
ence model holds that the investigator is to approach his problem with as
much objectivity as possible. This means that he may take the opinions
of other social scientists as a starting point for his own investigation. His
independent investigation (of an hypothesis) then either lends credence
to or refutes certain previously held notions concerning the problem. In
using the Deutscher and Chein study as evidence, the Court overlooked
the common logical trap known as the “fallacy of affirming the conse-
quent.” 25 That is, it may indeed be the case that enforced segregation leads
to psychological damage, and that social science opinion in general supports
the claim. But it does not then follow that because one merely states the
opinions of social scientists that the proof of the psychological damage of
enforced segregation then follows. It may indeed be the case, but the
opinions of the social scientists as given here do not constitute an adequate
basis for evidence.

There are several reasons why the opinions of social scientists could have
but, in reality, did not provide persuasive evidence. First, the use of a
dichotomous response for the questions leaves out possible subtleties that
could have been more fruitfully examined through the use of various
scaling techniques.?® Likewise, the use of valid and reliable scales would

21d. at 270.

= 1d. at 270.

% See F. N. KERLINGER, FOUNDATIONS OF BEHAVIORAL RESEARCH 18-29 (1965).

= See R. H. Ennis, Logic IN TEACHING 7—47 (1969).

2 C. SELLITZ, M. JAHODA, M. DEUTSCH & S. COOK, RESEARCH AND METHODS IN SOCIAL RELATIONS
145-198 (1959).
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have enabled the authors to use more powerful statistical tools to analyze
the data.

A second criticism could be directed to the assumption that the re-
spondents’ use of their own research findings, their colleagues’, or their
professional experience constituted good evidence for expressing opinions
on the psychological effects of enforced segregation. But, again, this
assumption is questionable since there is no basis of comparison of the
research findings that support the respondents’ opinions. There is no in-
formation, for instance, as to the assumptions, designs and findings of
any of these studies. Thus a “selected sociologist” who conducted research
on race relations should not be compared to an anthropologist conducting
research on race relations—even though their opinions might be the
same—unless we know something about the specific research of each. A
more persuasive case could have been made if there was evidence of replica-
tion of even one study by social scientists in the same discipline or by
social scientists in different disciplines.

The third, and perhaps the most serious criticism, is that there was no
direct measure of the assumptions that enforced segregation leads to psycho-
logical damage, or, more importantly that enforced segregation under the
conditions of equal facilities produced psychological damage. With the
information given there is no direct evidence that the social scientists con-
ducted research dealing with these two specific issues. What was needed
was an actual study or studies that attempted to measure the above as-
sumptions. This, of course, did not take place on any large scale until the
study, Equality of Educational Opportunity Report, was conducted by
James Coleman and his colleagues.®”

A fourth criticism is that no tests of statistical significance were reported.
Granted that the data as given are not amenable to a sophisticated statistical
analysis. Yet some attempt could have been made to analyze the data
beyond the reporting of percentages. This touches, of course, on the very
crucial issue of what form of research findings are the most useful to those
who must make vital decisions on the basis of these findings. We will at-
tempt to discuss this crucial problem later on.

In analyzing the data of the Deutscher and Chein study, two distinct
parts appear. The first one is the reporting of the percentages that indicate
that social scientists collectively and within their subgroup specialties agree
that segregated education is harmful to those segregated and those doing
the segregation (pp. 266-67). The evidence here is rather clear cut, and
indicates that social scientists overwhelmingly oppose the effects of segrega-
tion. The second part of the argument, however, becomes the crucial one,
especially in terms of providing the empirical basis for the first part of the
argument.

27 JAMEs COLEMAN, et al., EQUALITY oF EpucATIONAL OPPORTUNITY (1966).
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Here the authors attempt to ascertain the bases of the agreement of
social scientists in their strong opposition to segregation. Four crucial
alternatives (p. 270) are given for determining these opinions: (1) the
social scientists’ own research, (2) the use of others’ research, (3) the social
scientists’ own professional experience, and (4) others’ professional ex-
perience. The social scientists were to choose which of these alternatives
served as the basis for their attitudes. Many of them, of course, chose more
than one alternative. What is important is that while this information
could have served as the important connecting link in the total argument,
it left unanswered many vital questions. Table 1 represents the breakdown
of the bases of opinions as reported by the authors. The table to re-arranged
slightly in two ways (both of which the authors of the study did not do):
first, the total number of social scientists by subspecialty is given, and
secondly, a rank order is given on each alternative by each sub-specialty.
The “other” and “no response” categories from the original table are
omitted as they do not bear directly on the discussion.

As we examine this table, several patterns emerge. In terms of the cate-
gory “all respondents” one can see that only 29.2% indicated that their
opinions about the effects of segregation were based on their own research.
In contrast to this, 61.1% indicated that their opinions were based on
“others’ research.” This is rather striking when one considers that impor-
tant evidence of this nature is heavily weighted toward the research of other
social scientists, rather than one’s own efforts. As indicated before, the
major drawback is that within and between the categories of “own re-
search” and “others’ research” there is no basis of comparability. This
pattern of “others’ research” is quite strongly maintained when we look at
the specificsubclassifications.

Following the presentation of this data, the authors of the research study
introduce, rather mysteriously, the categories of “own professional experi-
ence” and “others’ professional experience.” The term professional ex-
perience, furthermore, is never clearly defined. In addition, it is not clear
whether these two categories refer in any way to the previous ones, i.e., is
there any significance in the fact that 19.1% of the psychologists used their

TABLE 1
Percentage of Social Scientists’ Responses on Sources of Opinions by Rank Order

2O, Obeewsh  CrpEiie O Eode
All respondents (517) 29.2 61.1 60.5 33.3
Selected sociologists (43) 60.5 SS. 69.8 Psych. 70.2 Psych. 49.6
Anthropologists (106) 38.7 Soc. 68.8 Soc. 69.8 Soc. 48.1
Sociologists (96) 33.3 Psych. 63.6 SS. 62.8 SS. 44.2

Psychologists (272) 19.1 Anthro. 61.5 Anthro. 55.7 Anthro. 42.7
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TABLE 2
The Relationship between Social Scientists and Use of Own Research by Sub-specialties

Percentage Using Own Research

1. Anthropologists vs. Psychologists 38.7 (106) vs. 19.1 (272)
2. Anthropologists vs. Selected Sociologists 38.7 (106) vs. 60.5 (43)
3. Anthropologists vs. Sociologists 38.7 (106) vs. 33.3 (96)
4. Psychologists vs. Selected Sociologists 19.1 (272) vs. 60.5 (43)
5. Psychologists vs. Sociologists 19.1 (272) vs. 33.3 (96)
6. Sociologists vs. Selected Sociologists 33.3 (96) wvs. 60.5 (43)

1. x* = 15.73,df. =1, p < .00L.

2. x* = 586, d.f. = 1, p < .05.

3. x* = .623,d.f. =1, n.s.

4. x3 = 3407, d.f. = 1, p < .001.

5. x3 = 8.14, d.f. = 1, p < .05.

6. x? = 8.99,df. =1, p < .05.

TABLE 3
The Relationship between Social Scientists and Use of Others® Research by Sub-specialties

Percentage Using Others’ Research

1. Anthropologists vs. Psychologists 61.3 (106) vs. 63.6 (272)
2. Anthropologists vs. Selected Sociologists 61.3 (106) vs. 69.8 (43)
3. Anthropologists vs. Sociologists 61.3 (106) vs. 68.8 (96)
4. Psychologists vs. Selected Sociologists 63.6 (272) vs. 69.8 (43)
5. Psychologists vs. Sociologists 63.6 (272) vs. 68.8 (96)
6. Sociologists vs. Selected Sociologists 68.8 (96) wvs. 69.8 (43)

No significant x? between any groupings.

own research as the basis for their opinions and the fact that the same
psychologists also indicated (49.6%) that they used “others’ professional
experience.” One other point to note is that it would have been useful to
know how important anyone of these alternatives was to the social scientists.
These ambiguities in the data, further, are not resolved in a subsequent
study by Chein which appears as evidence in the Court’s decision also.28
Other difficulties appear in the Deutscher and Chein research. For ex-
ample, in Tables 2 through 4 we have reanalyzed the data from Table 6
of the Deutscher and Chein study. The purpose was to see if any patterns
would emerge among the social scientists as to the four alternatives con-
cerning the bases of their opinions. Each one of the alternatives was looked
at separately across the various subspecialties of social scientists as one
category while any other responses in the other categories were labelled as
“other sources of information.” While the dichotomy is rather simple, the
intent was to see if the social scientists could be considered in any way a

1. Chein, What Are the Psychological Effects of Enforced Segregation Under Conditions
of Equal Facilities? supra note 7 at 228-34.
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TABLE 4

The Relationship between Social Scientists and Use of
Own Professional Experience by Sub-specialties

Percentage Using Own Professional Experience

1. Anthropologists vs. Psychologists 55.7 (106) vs. 70.2 (272)
2. Anthropologists vs. Selected Sociologists 55.7 (106) vs. 62.8 (43)
3. Anthropologists vs. Sociologists 55.7 (106) vs. 69.8 (96)
4. Psychologists vs. Selected Sociologists 70.2 (272) vs. 62.8 (43)
5. Psychologists vs. Sociologists 70.2 (272) vs. 69.8 (96)
6. Sociologists vs. Selected Sociologists 69.8 (96) wvs. 62.8 (43)

1 x2=792,df =1,p < Ol

2. n.s.

3. n.s.

4. n.s.

5. x2 = 12,74, df. = 1, p < .001.

6. n.s.

homogeneous group as regards their bases for evidence. The main point
being that social science evidence may be perceived and used differently
by the various groups and, therefore, policy derived from this type of evi-
dence must be looked at carefully.

In Table 2, most of the relationships between the sub-specialties of social
scientists and the use of their own research as the bases for opinions are
significant. The table primarily raises some interesting questions. First of
all, the selected sociologists, understandably, have used their own research
for the basis of their opinions on segregation. Eliminating them we may
still wonder why more anthropologists than psychologists relied on their
own research and why more sociologists than psychologists used their own
research.

Since the Court’s decision was based on the psychological damage of
segregation, one would expect the responses of psychologists to be more in-
fluential here, rather than anthropologists or sociologists.

In Table 3 there were no significant differences between the social
scientists in terms of using others’ research as the basis of their opinions.
The important thing to note, however, is that there was a heavy reliance
by all groups on the research done by others. While this is a justifiable
source of evidence for formulating opinions, one would, again, have ex-
pected that the dominant emphasis be on original research.

Table 4 shows the percentage breakdown of the social scientists on the
degree that they relied on their own professional experience to formulate
their opinions concerning the effects of segregation. It should be noted that
the original study gives us no clear-cut definition of “own professional ex-
perience,” if it is separate or related to “others’ research” or “others’ pro-
fessional experience.”
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TABLE 5

The Relationship between Social Scientists and Use of Others?®
Professional Experience by Sub-specialties

Percentage Using Otbers’ Professional Experience

1. Anthropologists vs. Psychologists 48.1 (106) vs. 49.6 (272)
2. Anthropologists vs. Selected Sociologists 48.1 (106) vs. 44.2 (43)
3. Anthropologists vs. Sociologists 48.1 (106) vs. 42.7 (96)
4. Psychologists vs. Selected Sociologists 49.6 (272) vs. 44.2 (43)
5. Psychologists vs. Sociologists 49.6 (272) vs. 42.7 (96)
6. Sociologists vs. Selected Sociologists 42.7 (96) vs. 44.2 (43)

No significant x? between any groupings.

In the two comparisons that are statistically significant, we see that
psychologists relied more on their professional experience than either
anthropologists or sociologists. But, again, we do not know why. Likewise,
one would have expected that the selected sociologists because of their
reliance on their own research, to have weighted their own professional
experience more heavily; but this is not the case. This confusion results
from not having clear-cut definitions of these categories.

Lastly, Table 5 shows that various groups do not differ significantly in
their use of others’ professional experience. Here again, however, the psy-
chologists as a group seem to rely on “others’ professional experience”
more heavily than the other groups. This might have bolstered the case for
the psychologists somewhat, if a clear meaning for this category had been
given.

Judicial Policy and Social Research

The previous discussion has indicated that the use of empirical findings
for the making of policy is subject to many dangers. At the same time, an
interesting paradox emerges: empirical research findings do provide one
alternative to understanding complex social problems, but their utiliza-
tion is many times not practical because of the problem of design, sampling
and instrumentation.

Indeed the problem of utilization is not solved even if the above con-
ditions are satisfactorily met. For example, a research study into a complex
social problem might employ good sampling techniques, valid and reliable
instruments, and a complicated research design. However, if the design of
the study is sound but the methodology highly complex (regression anal-
ysis, analyses of variance and co-variance, and so forth), the utility of the
findings may be minimal. Thus, if the study reveals that (hypothetically)
psychologists as a group are statistically different from sociologists in their
attitudes toward the effects of segregation, and that the difference is “sig-
nificant” at some statistical level (.05, .01, .001 for example), then the actual
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problem of making a concrete judgment may still exist. There is no hard
and fast rule that gives the decision maker a sound basis for making policy
recommendations. Camilleri summarizes the problem:

There is a fundamental difficulty with the theory of tests of significance.
The probability of error is a hypothetical construct referring to a hypo-
thetical population of tests....the decision to reject or not to reject a
hypothesis seems to be no more than to hang a “tag” on the hypothesis and
to have no consequence for our future behavior with regard to that hy-
pothesis.??

Camilleri expands on the problem of defining in any useful or practical
way the idea of “significance.”

The particular level of significance chosen for an investigation is not a
logical consequence of the theory of statistical significance. We are free to
choose whatever level seems appropriate.

‘Which should we fear most, rejecting a true hypothesis or failing to re-
ject a false one and thereby rejecting a true alternative. There is yet no
firm criterion of costs, and in view of this the levels of significance so often
used in sociological research. can hardly be the outcome of objective calcula-
tion of costs.30

The idea of “costs” in this context is important. It may refer to dollar
and cents costs, but also to the social consequences that result in making
and implementing some type of policy. Social science research at its present
state can give us information as to the differences that exist in some popula-
tion, and to some degree, the factors that produced these differences (i.e.,
delinquency may be related to “broken homes” and the relationship is
stronger or weaker in certain groups). However, even if these relationships
are known, it becomes difficult to estimate the effects of some given policy.
(This is still true even though the policy may be based on a study that has
been replicated.) There is simply no way of accurately predicting, at the
present, the long range social outcomes of any policy based on empirical
research findings.

And yet the tendency for the courts to continue to use empirical evidence
as the bases of judicial decision making continues. In terms of the educa-
tional process, the consequences have been wide ranging and important.
As the courts continue to utilize research findings as evidence, particularly
in educational cases, several trends may crystallize: (1) social scientists out-
side of the educational establishment will continue to provide the empirical
evidence needed to make court decisions; (2) this trend will lower the
prestige of those doing research within educational structures; (3) the
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courts will continue to make educational policy at the lower levels (primary
and secondary) and this will contribute to a lessening of professional
autonomy of teachers in some cases; and (4) a national shift may occur
where matters of internal and external educational policy will be in-
creasingly submitted to the courts for adjudication.

As Durkheim pointed out long ago, the educational system of any
country functions primarily as the reflector of the larger society’s values.3!
The impetus and direction for these values is increasingly being trans-
mitted through the courts, and increasingly through the use of empirical
research. Research findings have, indeed, become, in Durkheim’s term, a
social fact.

= E. DurkHEIM, EDUCATION AND SOCIOLOGY 33, 131 (trans. S. D, Fox, 1956).



Sitting: Potter Stewart, William O. Douglas, Chief Justice Warren Burger, William ]J.
Brennan, Jr., Byron White. Standing: Lewis Powell, Floyd Marshall, Harry A. Blackmun,
William H. Rebnquist.
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