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THE CURE CAUSES NEW SYMPTOMS:
CAPITAL CONTROL EFFECTS OF

TAX ENFORCEMENT, GOLD REGULATION,
AND RETIREMENT REFORM

Beckett G. Cantley*

INTRODUCTION

For the last five years, the United States government has devoted
significant attention and resources to how U.S. taxpayers are investing
their money with special focus on offshore investments, gold, and
retirement savings. In 2006, Congress held hearings and issued a
report' on the offshore banking activities of U.S. taxpayers that led U.S.
Senator Carl Levin to state that the "universe of offshore tax cheating
has become so large that no one, not even the United States
government, could go after all of it."2 The hearings and report began a
flurry of activity by the United States government intended to crack
down on the use of offshore bank accounts by U.S. citizens. This
included forcing a major Swiss bank to break Swiss law by breaching
the confidentiality of its clients by providing information to U.S.

. Beckett G. Cantley (University of California, Berkley, B.A. 1989,
Southwestern University School of Law, J.D. cum laude, 1995; and University
of Florida, College of Law, LL.M. in Taxation, 1997) is a Visiting Associate
Professor of Law at Atlanta's John Marshall Law School and a Professor of
Law in the Diamond Program at Thomas Jefferson School of Law. Prof.
Cantley would like to thank Prof. Bruce Luna for his initial work, and Chase
Cannon and Taila Martin for their assistance as a Research Assistants on this
article.

I STAFF OF S. PERMANENT SUBCOMM. ON INVESTIGATIONS, 109TH CONG.,
REP. ON TAX HAVEN ABUSES: THE ENABLERS, THE TOOLS AND SECRECY
(Subcomm. Print Aug. 1, 2006) (prepared by Chairman Norm Coleman &
Ranking Minority Member Carl Levin), http://levin.senate.gov/
newsroom/supporting/2006/PSI.taxhavenabuses.080106.pdf; see also Press
Release from Carl Levin, U.S. Sen., Permanent Subcommittee on Investigations
Issues Report On Offshore Tax Haven Abuses That Cost U.S. Taxpayers Over
$40 Billion Each Year (August 1, 2006), http://levin.senate.gov/
newsroom/release.cfm?id=260030 (publicizing the purpose of the upcoming
Senate Permanent Subcommittee on Investigations hearing).

2 David Cay Johnston, Tax Cheats Called Out of Control, N.Y. TIMES,
Aug. 1, 2006, http://www.nytimes.com/2006/08/01/business/0ltax.html.
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authorities. In addition to cracking down on offshore tax cheats,
Congress passed the Hiring Incentives to Restore Employment (HIRE)
Act,4 which created a tougher regulatory environment for foreign
financial institutions with bank or investment accounts for U.S.
taxpayers.s The HIRE Act regime may result in foreign banking
institutions collecting taxes directly from their U.S. clients and
remitting them to the U.S. Treasury. 6 Increased attention, regulation,
and high profile criminal prosecution activity7 provides a huge
deterrent to U.S. taxpayers with investments outside the United States
to maintain their foreign investments offshore. Increased pressure and
regulation is also making offshore financial institutions question their
business relationships with U.S. taxpayers and weigh the risk and
rewards of continuing these relationships.

In addition to these offshore measures, in 2008, Congress
broadened its focus on U.S. investors to include their domestic

See I.R.S. News Release IR-2009-75, IRS to Receive Unprecedented
Amount of Information in UBS Agreement (Aug 19, 2009), available at
http://www.irs.gov/newsroom/article/0,,id=212124,00.html; David Voreacos
and Carlyn Kolker, U.S. Wants UBS to Break Swiss Law By Naming Clients,
Bank Says, BLOOMBERG (Feb. 21, 2009, 12:01 AM),
http://www.bloomberg.com/apps/news?pid-newsarchive&sid=a46wlV8SdXG
4. See also Barbara T. Kaplan, Offshore Accounts: Too Late to Fess Up?,
FORBES.COM (Jan. 29, 2010, 4:55 PM), http://www.forbes.com/2010/01/29/irs-
ubs-swiss-offshore-amnesty-personal-finance-voluntary-disclosure.html; Kevin
McCoy, IRS: Offshore Tax Crackdown Should Produce 'Billions,' USA TODAY
(Nov. 18, 2009, 12:42 AM), http://www.usatoday.com/money/perfi/taxes/2009-
11-17-offshore-tax-evaders-irs N.htm. See generally U.S. v. UBS AG, No. 09-
20423-CIV, 2009 WL 2241122 (S.D. Fla. July 7, 2009) (denying UBS's
motion to compel disclosure of the number of accounts targeted by a John Doe
Summons, in which the U.S. seeks to compel production of records regarding
taxpayers who had accounts managed by UBS from 2002 to 2007 for which
UBS did not have Forms W-9 and did not file Forms 1099 naming such U.S.
taxpayers and such payments made to those taxpayers).

4 Hiring Incentives to Restore Employment Act, Pub. L. No. 111-147, 124
Stat. 71 (2010) (providing a tougher regulatory environment for foreign
financial institutions by requiring such institutions to comply with numerous
reporting and disclosure requirements).

' See id. § 1472(a-d).
6 See id.
7 See generally U.S. v. UBS AG, No. 09-20423-CIV, 2009 WL 2241122

(S.D. Fla. July 7, 2009); U.S. Dep't of Justice News Release 09-136, UBS
Enters into Deferred Prosecution Agreement (Feb. 18, 2009), available at
www.usdoj.gov/opa/pr/2009/February/09-tax- 136.html.
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decisions as well.' Congress enacted legislation which, in 2012, will
require all businesses to issue an IRS Form 1099 to any individual or
corporation from which they buy goods or services in excess of $600 in
a tax year.9 This change implicates gold companies, which are thus
required to report extensive information to the IRS for each sale of gold
in excess of 0.43 ounces based on prices as of December 1, 2010.o In
addition to the reporting requirement, Congress also recently passed
legislation requiring gold companies to report if certain countries are
the source of the gold they sell to U.S. citizens, whether onshore or
offshore." Further, the Dodd-Frank Act restricts U.S. gold dealers
from contracting with certain countries that supply gold to the market.12

These regulatory regimes will likely reduce the number of gold dealers
and significantly increase the compliance costs for remaining gold
dealers. These increased compliance costs will be passed on to gold
investors and generally make it more expensive for U.S. taxpayers to
invest in gold. Consequently, the net result is that increased gold
regulation will likely result in an increased cost of investing in gold,
and thus U.S. investors are more likely to avoid gold and seek
alternative investments.

In 2008, Congress also began examining retirement investment
vehicles. One proposal under consideration, the Guaranteed
Retirement Account ("GRA"), calls for a "$600 refundable tax credit,
which takes the place of tax breaks for 401(k)s and similar individual
accounts" as a way of paying for a partially government-funded, broad-
based, government-managed retirement account system.13 The Social

See, e.g., Patient Protection and Affordable Care Act, Pub. L. No. 111-
148, § 9006, 124 Stat. 119, 855 (2010) ("[F]or purposes of this section the term
'person' includes any corporation that is not an organization exempt from tax
under section 501(a).").

9 See § 9006, 124 Stat. at 855 (amending section 6041 of the Internal
Revenue Code); see also Neil deMause, Health Care Law's Massive, Hidden
Tax Change, CNNMONEY.COM (May 5, 2010, 11:00 PM),
http://money.cnn.com/2010/05/05/smallbusiness/1099_health-care tax change/.

'o See, e.g., Matt Whittaker, Gold Edges Up to $1387.30, WALL ST. J.
(December 1, 2010, 4:54 PM), http://online.wsj.com/article/
SBI0001424052748704594804575648412929325780.html.

11 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L.
No. 111-203, § 1502, 124 Stat. 1376, 2213 (2010).

12 d
3 Teresa Ghilarducci, Guaranteed Retirement Accounts: Toward Retirement

Income Security, EcoN. POLICY INST. (Nov. 2007), http://www.law.harvard.edu/
programs/lwp/GuaranteedRetirementAccountsnovember.pdf, see also The
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Security Administration would administer the GRAs in addition to
existing Social Security benefits.14 Without a tax incentive, 401(k)
plans would likely cease to exist, making Social Security and GRAs the
principal retirement investment vehicles for many Americans.
However, Congressional borrowing from the Social Security Trust
Fund for non-Social Security spending's has resulted in a Treasury debt
to the Trust Fund in excess of $2.6 billion.'6 Implementation of GRAs
would provide the federal government with an entirely new source of
capital to raid to meet current spending needs. In essence, taxpayers
would be nudged out of Section 401(k) plans and into a government-
held and government-managed retirement system that the Treasury
could borrow against.

While each of the policies discussed above individually has a
direct, laudable public protection purpose, the cumulative effect of
these activities makes it more likely that U.S. investors are discouraged
from investing in non-preferred locations, like offshore; asset classes,
like gold; and vehicles, like Section 401(k) plans. Instead, these
policies direct U.S. investors to preferred domestic locations; preferred
asset classes, like U.S. Treasury bonds; and preferred investment
vehicles, like GRAs. These measures comprise a network of capital
controls that use regulation, incentives, taxes, and the threat of civil
and/or criminal penalties to incentivize taxpayers into directing their
investments where the U.S. government has more disclosure, control,
and access to the capital. It is impossible to know whether the current

Impact of the Financial Crisis on Workers' Retirement Security: Hearing Before
the Comm. on Educ. & Labor, 110th Cong. 38 (2008) [hereinafter Hearing on
Workers'Retirement Security] (statement of Teresa Ghilarducci, Irene and Bernard
L. Schwartz Professor of Econ. Policy Analysis, The New Sch. for Soc. Research,
Dep't of Econ), available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?
dbname=1 10_house hearings&docid-f:44713.pdf.

14 Hearing on Workers'Retirement Security, supra note 13, at 32.
15 According to the Social Security Administration, the government

borrows current cash flows in place of special issue securities for future
obligations. OFFICE OF THE CHIEF ACTUARY, Soc. SEC. ADMIN., TRUST FUND
DATA: TRUST FUND FAQs (Aug. 5, 2010) [hereinafter TRUST FUND FAQs],
http://www.ssa.gov/OACT/ProgData/fundFAQ.html; see also, Jeanne Sahadi,
Social Security Looms for Next President, CNNMONEY.COM (Mar. 27, 2008
3:17 PM), http://money.cnn.com/2008/03/25/news/economy/socsec_
candidates-trustees/.

16 OFFICE OF THE CHIEF ACTUARY, Soc. SEC. ADMIN., TRUST FUND DATA:

INVESTMENT HOLDINGS (Feb. 13, 2011), http://www.socialsecurity.gov/cgi-
bin/investheld.cgi.
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U.S. budget and debt crises are driving these actions.' 7 However, it is

possible that these policies are driven by the government's need of

access to capital, particularly in light of the government's willingness

to step on the toes of sovereign governments and historic allies, such as

Switzerland.

Regardless of whether this capital control effect is intended,
these policies make investing offshore more burdensome, make
investing in gold more expensive and propose a radical shift in capital

flow from private retirement accounts into a government-controlled
retirement system at a time when the U.S. government is running a

huge deficit. This paper discusses the concepts of international and

domestic capital control, the current actions of the government
referenced above, and the capital control effect of these government
actions.

I. CAPITAL CONTROLS

A. DEFINING CAPITAL CONTROL

Capital controls are laws or regulations designed to impede the

movement or exchange of capital (often in the form of currency) across

national borders.18 Nations develop capital control regimes for several

1 Former senator Alan Simpson and former White House Chief of Staff
Erskine Bowles were appointed to co-chair the National Commission on Fiscal
Responsibility and Reform in February 2010. In commenting on the current
fiscal state, Senator Simpson and Bowles respectively said, "[w]e find
ourselves in a difficult fiscal situation that is unsustainable," and "[t]his debt is
like a cancer." Press Release, White House Office of the Press Secretary,
President Obama Establishes Bipartisan National Commission on Fiscal
Responsibility and Reform (Feb. 18, 2010), http://www.whitehouse.gov/the-
press-office/president-obama-establishes-bipartisan-national-commission-
fiscal-responsibility-an; Balz, Dan, Obama's Debt Commission Warns ofFiscal
'Cancer', WASH. POST (July 12, 2010), http://www.washingtonpost.com/wp-
dyn/content/article/2010/07/1 l/AR2010071101956.html.

18 Currency control comes in a variety of forms, including restrictions on
an individual's or business entity's ability to either possess foreign currency or
have access to currency abroad. See Robert L. Maines, The Interest
Equalization Tax, 17 STAN. L. REV. 711, 721-22 (1965) (discussing the interest
equalization tax's ability to equalize "the cost of foreign borrowing in the
United States with costs in foreign capital markets"); James Cooper, Spirits in
the Material World: A Post-Modern Approach to United States Trade Policy,
14 AM. U. INT'L. L. REV. 957, 1021-23 (1999) ("It is well known that erecting
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different reasons, including the protection of domestic investment in its
economy.' 9  Governments engage in currency control through
regulation of capitalization requirements, limitation of the amount of
foreign exchange, or taxation of certain cash flows. 20 Governments do
this primarily to protect the local balance of payments or promote
exports of businesses that cannot otherwise compete on the
international market.21 Capital constantly moves from country to
country, converting from one country's currency to another. 22 These
movements consist of capital entering a country, "inflows," and leaving
a country, "outflows." 23 This paper is specifically focused on capital
outflow controls.

B. CONTROLLING INTERNATIONAL CAPITAL OUTFLOW

In the international context, the term "capital outflow" refers to
the net amount of capital that flows out of a country.24 The net amount
is determined by subtracting the amount of foreign assets purchased
with domestic capital from the amount of domestic assets purchased

barriers to the free flow of goods and services across national borders
undermines the division of labor and standards of living by impeding the
adjustment of the capital stock to its most productive uses.").

19 See Daniel Griswold, Protectionism No Fix for China's Currency, CATO
INST. (Jun. 25, 2005), http://www.cato.org/pub display.php?pubid=3946.

20 See Mary E. Footer, GATT and the Multilateral Regulation of Banking
Services, 27 INT'L LAW. 343, 362-63 (1993); Raj Bhala, Virtues, Chinese Yuan,
and the American Empire, 38 HONG KONG L.J. 183, 203 (2008); Am. Bar
Ass'n, International Legal Developments in Review: 2007, Regional and
Comparative Law: Russia and Ukraine, 42 INT'L LAW. 1083, 1090 (2008).

21 See Chantal Thomas, Balance-of-Payment Crises in the Developing
World: Balancing Trade, Finance and Development in the New Economic
Order, 15 AM. U. INT'L L. REV. 1249 (2000); Chris Brown, China's GA 7T Bid:
Why All the Fuss About Currency Controls?, 3 PAC. RIM L. & POL'Y J. 57, 63
(1994).

22 At the heart of currency control is the regulation of a currency's
convertibility. Since the flow of capital is often a taxable event, the existence of
external convertibility is an important consideration for foreign firms intending
to invest in a local economy in order to repatriate profits. See Stephen J.
McGarry, Pathfinder for Doing Business Abroad, 522 INT'L LAW. 483, 506
(1988).

23 James Oliver, What are Capital Controls?, THE UNIV. OF IOWA CTR. FOR
INT'L FIN. & DEv., http://www.uiowa.edu/ifdebook/faq/faq_docs/capital
controls.shtml.

24 N. GREGORY MANKIW, PRINCIPLES OF EcoNoMics 696 (1st ed. 1997).
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with foreign capital. 25 The difference is the capital outflow. 26 Capital
outflows are "negative" when the foreign purchasing of domestic assets
is higher than the domestic purchase of foreign assets.27 Capital
outflows are "positive" when the domestic purchasing of foreign assets
is higher than the foreign purchase of domestic assets.28

There are several ways that a country can prevent positive capital
outflow. Capital control methodologies vary in degree of severity.

Some methods involve strict rules about capital movement, including
but not limited to: placing severe regulations on financial institutions to
limit capital outflow from domestic institutions to offshore institutions,
limiting the types of transactions where capital can be removed from

the country, or devaluing currencies in order to limit capital flight and

promote exports. 29 Governments adopting strict rules aspire to limit
transactions in order to prohibit positive capital outflow. For example,
China has employed strict capital controls allegedly in order to
manipulate its currency and create negative capital outflow. 30 Less

25 Id.
26 Id.
27 Id.
28 Id.
29 See Carlos F. Liard-Muriente, Capital Controls: Theory and Practice, 1

J. Bus. & PUB. AFF. (2007), available at http://www.scientificjoumals.org/
joumals2007/articles/1011.htm; see also, Mamiko Yokoi-Arai, Regional
Financial Institutionalization and the Creation of a Zone of Law: The Context
of Financial Stability/Regulation in East Asia, 35 INT'L LAW. 1627, 1644
(2001).

30 China's manipulation of the exchange rate for its currency, the
Renminbi ("RMB"), limits the transfer of RMB out of China. See, e.g., Belinda
Cao, China Will Expand Cross-Border Yuan Settlement, Offshore Usage,
PBOC Says, BLOOMBERG (Sep. 17, 2010, 12:34 AM),
http://www.bloomberg.com/news/2010-09-17/china-will-expand-cross-border-
yuan-settlement-offshore-usage-pboc-says.html; Andrew Batson, China Says It
Will Increase Yuan's Flexibility, WALL ST. J. (Jun. 20, 2010, 1:19 AM),
http://online.wsj.com/article/SB 10001424052748704365204575316382930451
658.html. The RMB of China, is not freely traded, but is instead subject to a
managed floating exchange-rate regime. See UPDATE: PBOC Yi: Current FX
Regime 'Best Choice'for China - State Media, WALL ST. J. (Feb. 13, 2011,
7:34 PM), http://online.wsj.com/article/BT-CO-20110213-704194.html. Only
members of the foreign exchange market may trade the RMB and membership
is limited to a select number of authorized foreign exchange banks and
financial institutions. The member banks must trade the RMB within a small
band around the announced exchange rates. See Bryan Mercurio & Celine Sze
Ning Leung, Is China a 'Currency Manipulator'?: The Legitimacy of China's
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strict capital outflow controls can take the form of inducements or
penalties that encourage investors to keep their capital in country.

1. INDUCEMENTS

Inducements may include more advantageous tax or regulatory
treatment for domestic investments. For example, the United States
offers tax credits to investors investing in domestic alternative energy
enterprises. Since tax credits reduce the actual amount of taxes paid, a
tax credit for domestic research is a very valuable incentive for U.S.
taxpayers to fund domestic alternative energy investments.

Additionally, the U.S. currently offers several inducements to
incentivize and encourage home ownership. First, a federal deduction
for interest paid on loans secured by a qualified home.3 1 This valuable
deduction has been available to homeowners since Congress enacted
federal income tax in 1913 and is allowable on first homes, second
homes, or equity loans or lines of credit used to substantially improve
your home.32 The home mortgage interest deduction has effectively
operated as a valuable inducement since the home mortgage deduction
was saved in 1986 when the U.S. eliminated personal interest

Exchange Regime under the Current International Legal Framework, 43 INT'L
LAW. 1257, 1262-3 (2009). In addition to exchange rate controls, China strictly
regulates the ability all individuals and businesses within China to price or
settle accounts in a foreign currency, except in Hong Kong and Macao. China
also regulates foreign exchange earnings by mandating any income from a
China-based organization be remitted back into China and deposited in an
authorized foreign exchange bank. These authorized foreign exchange banks
also are prohibited from making unauthorized deposits of foreign exchange
outside Chinese territory. See Regulations of the People's Republic of China on
Foreign Exchange Control (promulgated by Order No. 211, 1997 of the State
Council, effective Jan. 14, 1997), http://www.fdi.gov.cn/pub/FDIEN/Laws/
law en info.jsp?docid=73096 (China); Chris Brown, China's GATTBid: Why
All the Fuss About Currency Controls, 3 PAC. RIM L. & POL'Y J. 57, 61-62
(1994).

31 A qualified home under IRS regulation is a house, cooperative,
condominium, mobile home, boat, house trailer or similar property, which has
sleeping, cooking, and toilet facilities. I.R.S., Dept. of the Treasury, Publication
936, Home Mortgage Interest Deduction (Nov. 10, 2010), available at
http://www.irs.gov/pub/irs-pdf/p936.pdf.

32 U.S. Gov'T ACCOUNTABILITY OFFICE, GAO-09-769, HOME MORTGAGE
INTEREST DEDUCTION: DESPITE CHALLENGES PRESENTED BY COMPLEX TAX
RULES, IRS COULD ENHANCE ENFORCEMENT AND GUIDANCE (JULY 2009),
available at http://www.gao.gov/new.items/d09769.pdf.
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deductions. Secondly, the federal government offered an $8,000
homebuyer tax credit for first time home purchasers under the
American Recovery and Reinvestment Act of 2009.34 Historically, the
use of tax deductions and credits has been an effective means for the
federal government to use fiscal policy to induce Americans into the
types of investments the government values.

2. PENALTIES

Penalties can include higher costs or taxes imposed on foreign
investments.35 For example, taxing domestic taxpayers who invest in
foreign assets deters the taxpayer from making the investment unless
the investment's profit, less the taxes, exceeds the expected return of an
investment not subject to the same capital control tax regime. The
Federal Transfer Tax is an example of this type of capital control
penalty. The Federal Excise Tax is often triggered by sending capital
into an offshore insurance policy.36 However, a transfer of the same
capital to a domestic insurance policy would not trigger any Federal
Excise Tax.37  This government-created tax acts as a penalty and
discourages the company from sending the capital outside the United
States.

Additionally, the recently enacted38 Hiring Incentives to Restore
Employment (HIRE) Act is funded in part by its incorporation of the
Foreign Account Tax Compliance Act ("FATCA") and the FATCA's

3 Id.
34 I.R.S., DEPT. OF THE TREASURY, THE AMERICAN RECOVERY AND

REINVESTMENT ACT OF 2009: INFORMATION CENTER (July 6, 2010),
http://www.irs.gov/newsroom/article/0,,id=204335,00.html.

3s One method of controlling capital outflow is by taxing the capital as it
leaves the country ("Exit Tax"). For example, Malaysia and the Philippines
impose "Departure Taxes" to individuals before being allowed to leave the
country. See Yokoi-Aria, supra, note 29.

36 I.R.S., DEPT. OF THE TREASURY, FOREIGN INSURANCE EXCISE TAX -

AUDIT TECHNIQUE GUIDE (Jan. 28, 2011),
http://www.irs.gov/businesses/small/article/0,,id=186963,00.html (discussing
how tax rates are dependent on the structure of captive insurance policy).

3 See generally Donald Arthur Winslow, Tax Avoidance and the
Definition of Insurance: The Continuing Examination of Captive Insurance
Companies, 40 CASE W. REs. L. Rev. 79, 112 (1990).

38 The Hire Act was signed into law on March 18, 2010. See CCH Tax
Briefing: 2010 Hiring Incentives to Restore Employment Act, CCH (March 18,
2010), http://tax.cchgroup.com/legislation/Hire-Act.pdf.
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transaction costs necessarily must increase exponentially, reducing
overall gold demand and nudging investors into other domestic
investments.

B. THE DODD-FRANK WALL STREET REFORM AND CONSUMER
PROTECTION ACT OF 2010

1. NEW REPORTING REQUIREMENTS

The recently enacted Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010 (DFRA),"' 6 has certain investors
concerned that the U.S. government is slowly implementing capital
controls on gold by implementing new disclosure obligations.'" 7 First,
DFRA redefines "accredited investor," as it relates to natural persons
under the Securities Act of 1933, so that the definition excludes the
value of a primary residence from an investor's net worth."' This
change may substantially increase the net worth threshold to qualify as
an accredited investor and allow the SEC to impose disclosure
obligations on companies who offer securities to these wealthy
investors.'" 9 Second, DFRA requires buyers of gold and other minerals
to report annually where they purchased the minerals from to ensure
that they were not purchased in the Democratic Republic of Congo
(DRC) or adjoining countries to the DRC.120 The purpose of this
DFRA provision is to reduce the capital available for the financing of
wars.12' Third, § 742(a) of the DFRA prohibits any individual or

Wade, Budget Analyst for Financial Markets, Republican Caucus),
http://budget.house.gov[UploadedFiles/smallbusinessbill.pdf.

116 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L.
No. 111-203, § 413, 124 Stat. 1376, 2213 (2010).

"1 See, Ian MacGregor & Martin Fisher-Haydis, So You Thought Dodd-
Frank Was Just About Financial Industry Reform?, LAW.COM: CORP. COUNS.
(Sept. 13, 2010), http://www.law.com/jsp/cc/PubArticleCC.jsp?id=
1202471905864&SoYou ThoughtDoddFrankWasJust About FinancialI
ndustry Reform.

11 DFRA § 413.
119 U.S. Hedge Fund Reform: Investor Protection Provisions,

HEDGECO.NET (Aug. 3, 2010), http://www.hedgeco.net/news/08/2010/u-s-
hedge-fund-reform-investor-protection-provisions.html.

120 DFRA § 1502.
121 See, Brandon Prosansky, Mining Gold in a Conflict Zone: The Context,

Ramifications, and Lessons of AngloGold Ashanti's Activities in the
Democratic Republic of the Congo, 5 Nw. U.J. INT'L. HUM. RTs. 236, 265-70
(2007).
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company from offering or entering into a transaction involving any
commodity, including precious metals like gold, with a person that is
not an "eligible" counterparty. 122 To be "eligible," the counterparty
must also be DFRA compliant.123  Therefore, DFRA § 742(a)
specifically limits the possible participants in the precious metal
market.

2. REDUCING GOLD INDUSTRY COMPETITORS

The gold market may be further limited by additional regulations
adopted pursuant to recent Congressional hearings. On September 23,
2010, the Subcommittee on Commerce, Trade and Consumer
Protection held a hearing to discuss legislation that would further

regulate gold dealers.124 During the hearing, Rep. Steve Scalise (R-LA)
asked a testifying witness if new disclosure requirements would reduce
the number of market competitors.' 25 The witness was concerned that
the bill "might encourage unscrupulous marketers to collude and set
prices."l26 Furthermore, Rep. Scalise clarified that the language of the
bill actually tolerates this collusion, which could ultimately cause a
reduction in the number of market competitors to the detriment of the
consumer.127  With this theory, the consumer is likely to suffer
increased cost from restricted market participation.128 When
competition is reduced to a smaller number of businesses in an
industry, the remaining industry leaders are likely to raise prices.129

122 DFRA § 742
123 Id.
124 Hearing on HR. 6149, supra note 109 (discussing the Coin and

Precious Metal Disclosure Act).
125 Id. at 55 (statement of Scott Carter, Exec. Vice President, Goldline

Int'l).
126 Id at 80.
127id

128 Regulation can have the effect of limiting the number of market
participants. For example, licensing requirements or other approval
mechanisms may have this effect by increasing the barriers to being an
approved market participant (i.e., the cost and burden of becoming licensed or
approved). Fewer market participants reduce competition, which can result in
increased prices. Additionally, the cost of compliance may be passed on to
consumers.

129 See, e.g., David Sheppard & Joshua Schneyer, World Oil Demand
Growth to Outpace Supply in 2010: Poll, REUTERS (Nov. 29, 2008, 8:09 AM),
http://www.reuters.com/article/idUSTRE5AN26920091124.
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3. COMPLIANCE COSTS

These reporting requirements and restrictions will cause U.S.
gold dealers to incur substantial compliance costs. 130  Although the
exact cost of DFRA compliance is unknown, there is evidence that the
impact is likely to be highl 3' and the burden is likely to be felt
disproportionately by small gold dealers.132  The government has
historically substantially underestimated compliance costs associated
with federal regulations.' 33  DFRA § 742(a) requires gold dealers to
incur the additional regulatory costs related to researching the source of
the gold, the background of the seller, and how the law applies to both
answers.134

Since small gold dealers have fewer financial resources than
larger gold dealers, smaller gold dealers are likely to be
disproportionately impacted by these due diligence requirements. The
number of small gold dealers will likely be substantially diminished as
their marginal profits are squeezed by the cost of regulation.135 Small
dealers will pass increased costs onto investors,'36 which will
disproportionately affect small investors who generally buy in the

130 See generally MacGregor & Fisher-Haydis, supra, note 117.
13' id.
132 In a 2005 Report for the Small Business Administration, W. Mark

Crain of the Lafayette College in Pennsylvania concluded that the cost of tax
compliance in small firms (with under 20 employees) is sixty-seven (67%)
percent higher than in large firms (with 500 or more employees). W. Mark
Crain, The Impact of Regulatory Costs on Small Firms, U.S. SMALL Bus.
ADMIN., 2 (Sept. 2005), http://www.sba.gov/advo/research/rs264tot.pdf.

133 The Office of Management and Budget is required to submit an
accounting statement and report that includes estimates of the annual costs and
benefits of federal rules, to the extent feasible. Act of Dec. 21, 2000, Pub. L.
106-554, § 624, 114 Stat. 2763, 27643A-161 (2000). The Office of
Management and Budget reported to Congress the total costs of federal
regulations to be between $34 - $39 billion (in 2001 dollars), as distinguished
from the figures set forth by (1) the Small Business Administration and (2)
Mark Crain and Thomas Hopkins who estimate the costs of regulation (for the
same period with the same dollar base) to be between $777 - $876 billion.
Crain, supra note 132, at 1-2.

13' DFRA § 742(a).
"s Hearing on H.R. 6149, supra note 109, at 55 (statement of Scott Carter,

Exec. Vice President Goldline Int'l); see also Wade, supra note 115 (arguing
that small business struggling with the filing requirements may find compliance
to be financially burdensome and eliminate their business).

136 Mankiw, supra note 24.
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smaller amounts from small dealers.' 3 7 Thus, the cost of regulation will
likely reduce competition as small dealers and small investors are
priced out of the gold market.

4. DOMESTIC CAPITAL OUTFLOW CONTROL

In short, increased regulations created by DFRA will result in
fewer gold dealers and higher prices as the remaining dealers pass their
regulatory costs to investors. These higher costs will deter potential
investors, especially small investors, from investing domestic capital.
Investors who otherwise may have invested in gold may decide that
higher transaction costs reduce their potential profits in the investment
and the risk that the gold is derived from a war zone raises other
potential regulatory risks since such gold is illegal under the DFRA.'n
Additional regulation will likely deter gold investment, which may
cause investors to look to other domestic investment opportunities,
such as U.S. treasury bonds; this shift will diminish capital outflow.

IV. THE GUARANTEED RETIREMENT ACCOUNT PROPOSAL

A. GUARANTEED RETIREMENTACCOUNTS

The Guaranteed Retirement Account (GRA) proposal would
create a retirement account for every American who is not currently
enrolled in a retirement saving vehicle like a 401(k) plan or IRA.139

The GRA proposal requires taxpayers make a contribution to the GRA
each year equal to 5% of the taxpayer's income up to the Social
Security earnings cap.140 The employer would pay 2.5% of the 5%
contribution and the taxpayer would pay the other 2.5%.141 These

'3n See generally Larry Light, Catching the Gold Bug, WALL ST. J. (July
15, 2009, 11:57 PM), http://online.wsj.com/article/SB100014240529702035773045
74275953355412882.html?KEYWORDS=Catching+the+Gold+Bug#.

138 Generally, the longer an investor holds an investment the more
volatility the investment may be subject to on the market. See id.

139 Ghilarducci, supra note 13, at 2.
140 See id. In 2010, the Social Security earnings cap is set at 6.2% of up to

$106,800 for each the employee and the employer or 12.4% for the self-
employed. See Soc. SEC. ADMIN., SSA PUBLICATION No. 05-10003 (2011),
http://www.ssa.gov/pubs/10003.html.

141 Ghilarducci, supra note 13, at 2-3.
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payments would be directly deducted from earnings in payroll taxes.142

As an incentive, the U.S. government will contribute $600 toward
every participating taxpayer's 2.5% contribution in the form of a
refundable tax credit.143 To pay for the credit, current tax benefits for
401(k) plans would be eliminated. 1" The Social Security
Administration would administer the GRAs, and the funds would be
managed by the Thrift Savings Plan or a similar body.145 Under the
plan, the government would guarantee a fixed return of three percent
annually adjusted for inflation.146  Much like Social Security and
defined benefit retirement plans of the past, upon retirement the GRA
would produce a fixed stream of income by converting contributions to
a guaranteed lifetime annuity.147 Additionally, in order to facilitate the
significant transition from privately held Section 401(k) accounts to
GRA accounts, which are more readily available for government use, a
principal proponent of GRAs has testified in Congressional hearings
that Congress should seek to shift private Section 401(k) investments
into government-issued treasury securities.148 Essentially, this would
function as a "rollover" 49 of retirement accounts that are in existence at

1
42 Id. at 3.

143 Id. at 3 (noting that the offset will be receivable in refundable tax
credit).

'"Id.
145 Teresa Ghilarducci proposes the funds in GRAs be attached to

identifiable individual accounts, but pooled together under the management of
either the Social Security Administration or the Thrift Savings Plan, which is
the public sector qualified plan under IRC regulations similar to those of 401(k)
plans. Id.

146 id.
147 Id. at 2-3; see also Proposals for a New Retirement System, RET. USA,

(October 3, 2010), http://www.retirement-usa.org/proposals-new-retirement-
system.

148 Teresa Ghilarducci is a scholar who is frequently a witness on behalf of
GRAs in Congressional hearings. Ms. Ghilarducci stated in her 2008
Congressional testimony that Congress should work to convert 401(k) plan
assets into GRAs composed of government bonds. Hearing on Workers'
Retirement Security, supra note 13, at 32 (statement of Teresa Ghilarducci,
Irene and Bernard L. Schwartz Professor of Econ. Policy Analysis, The New
Sch. for Soc. Research, Dep't of Econ).

149 "Rollover" is a common financial services industry term. 401(k)
savings are "rolled over" when an employee leaves a place of employment and
is thus no longer eligible to participate in the firm 401(k) plan, or when the
employee chooses to move retirement funds into a similarly qualified IRA.
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the time of the initiation of GRA accounts. Staff for key members of
Congress have made GRAs part of the retirement reform discussion.15 0

B. THE GRA AS AN INTERNAL DOMESTIC CAPITAL CONTROL

When discussing GRAs, Congressional proponents list state-
worker retirement security as the primary objective and propose
GRAs as a compliment to Social Security.152 However, Congress has
been borrowing capital from the Social Security Trust Fund for current
non-Social Security spending for a very long time.1 5 3 According to the
Social Security Administration, tax income collected is deposited into
the U.S. Treasury general fund, converted into "special issue" securities
and is virtually indistinguishable from other cash in the general fund.154

Currently it is estimated that the U.S. Treasury is over obligated (above
expected tax revenues) to Social Security expenditures in excess of
$7.7 trillion over the next 75 years.'15  The implementation of GRAs
would lead to the federal government having an entirely new piggy
bank to raid for current spending needs.

To obtain access to this new capital, GRA-backers propose
eliminating tax incentives for Section 401(k) plans to offset the costs of

150 Mike DeCesare, Press Secretary for Rep. Jim McDermontt (D-WA) of
the U.S. Ways and Means Committee called Ms. Ghilarducci's GRA plan
"intriguing" and "is part of the discussion" when Congress discusses the re-
structuring of the current retirement system. Sara Hansard, House Democrats
Contemplate Abolishing 401(k) Tax Breaks, INVESTMENT NEWS (Oct. 12, 2008,
6:01 AM), http://www.investmentnews.com/article20081012/REG/310139971.

151 Hearing on Workers' Retirement Security, supra note 13, at 4-6
(opening statement of Hon. George Miller, Chairman, Comm. of Educ. and
Labor).

152 Id.; see also, Joe Biden, 2009 Annual Report of the White House Task
Force on the Middle Class, WHITE HouSE, at 28, (Feb. 2010),
http://www.whitehouse.gov/sites/default/files/microsites/100226-annual-report-
middle-class.pdf

1 Sahadi, supra note 15.
154 "Special issue" is divided into two types of indebtedness, short-term

certificates of indebtedness, which expire on the following June 30th; and
bonds, which range from one to fifteen years and expire on the following June
30th, both of only available to the U.S.'s Old-Age and Survivor Insurance Fund
and Disability Insurance Fund. TRUST FUND FAQS, supra note 15.

155 Bruce Bartlett, How Much Does the National Debt Matter?,
FORBES.COM (March 5, 2010, 12:01 AM), http://www.forbes.com/2010/03/04/
consumer-debt-deficit-budget-opinions-columnists-bruce-bartlett.html.
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funding the GRAs.' 6 Section 401(k) plans would cease to be funded
without these tax incentives because there would be no advantage to
funding them. Without the tax incentives, Section 401(k) plans would
just become an investment account with a great deal of restrictions on
the accounts.' 57 Private funds more traditionally directed to 401(k) and
tax incentivized defined-contribution plans would instead be directed
into required government-sponsored retirement accounts run like Social
Security.' 58  A transition from mixed global and domestic market
portfolios, platforms traditionally found in 401(k) plans with stock
market exposure, to U.S. treasury investments will not only suppress
expected returns, but will also decrease foreign investment. There may
be a decrease in expected returns since U.S. Treasury returns hover
around 3 percent annually, while the stock market return is generally
higher. 5 9

Consequently, implementing the GRA proposal would act as a
large domestic capital outflow control as private investment retirement
vehicles are shifted to government-managed investments, which
provide the U.S. government with a source for borrowing capital in the
future. A recent report by the Spectrem Group showed assets in
defined-contribution plans such as Section 401(k) to be valued around
$4.5 trillion in 2009.160 This movement of capital into government
investments would only be accelerated if the GRAs were to be funded
by U.S. Treasury bonds as the GRA sponsors propose.

1s6 Hearing on Workers' Retirement Security, supra note 13, at 32
(statement of Teresa Ghilarducci, Irene and Bernard L. Schwartz Professor of
Econ. Policy Analysis, The New Sch. for Soc. Research, Dep't of Econ).

15 401(k) accounts are retirement plans the IRS provides for in the
Internal Revenue Code, where the IRS sets forth minimum standards for
qualified plans. The IRS establishes: who is eligible for plan participation;
when participants have a non-forfeitable right to their plan benefits; how much
may be contributed to the plan by both the participant and the employer; and
when and how distributions from the plan may be made. See I.R.S., DEPT. OF
THE TREASURY, 401(K) RESOURCE GUIDE - PLAN SPONSORS - PLAN
QUALIFICATION REQUIREMENTS (Oct. 29, 2010),
http://www.irs.gov/retirement/sponsor/article/0,,id=151924,00.html.

158 Id
159 TRUST FUND FAQs, supra note 15.
'6 Darrell A. Hughes, Republicans Warn Against Change to 401(k)

Policy, WALL ST. J. (May 4, 2010, 5:29 PM), http://online.wsj.com/articles/
SB 10001424052748703866704575224511840462980.html.
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V. CONCLUSION

The U.S. has spent several years using investigatory, taxing,
prosecutorial, legislative, and regulatory powers to create inducements
and penalties to direct U.S. investors to preferred investments. The
government began with the 2006 PSI hearings' 6

1 and reports. 162 Focus
on offshore investments continued with the UBS 163 case and with the
enactment of the HIRE Act,M both of which create a significant
deterrent to U.S. taxpayer investment abroad.165 Next the United States
turned its attention to domestic investment vehicles and asset classes by
enacting strict and burdensome regulations on the gold industry. The
disclosure regime requires all businesses to issue an IRS Form 1099 for
each sale of goods or services in excess of $600.166 Gold companies
are thus required to report purchaser information to the IRS for each
sale of gold in excess of $600 (as little as 0.43 ounces as of December
1, 2010),167 as well as reporting sales of gold to U.S. citizens from
certain sources.' 6 8 This regime will significantly increase compliance
costs that will be passed on to investors. Gold dealers are also
restricted from contracting with certain sources of gold,169 which will

161 Press Release from Carl Levin, U.S. Sen., Permanent Subcommittee on
Investigations Issues Report On Offshore Tax Haven Abuses That Cost U.S.
Taxpayers Over $40 Billion Each Year (August 1, 2006),
http://levin.senate.gov/newsroom/release.cfm?id=260030.

162 See STAFF OF S. PERMANENT SUBCOMM. ON INVESTIGATIONS, 109TH

CONG., REP. ON TAx HAVEN ABUSES: THE ENABLERS, THE TOOLS AND SECRECY
(Subcomm. Print Aug. 1, 2006) (prepared by Chairman Norm Coleman &
Ranking Minority Member Carl Levin), http://levin.senate.gov/newsroom/
supporting/2006/PSI.taxhavenabuses.080106.pdf; STAFF OF S. PERMANENT
SUBcOMM. ON INVESTIGATIONS, 109TH CONG., REP. ON TAX HAVEN BANKS AND
U.S. TAX COMPLIANCE (Subcomm. Print July 17, 2008) (prepared by Chairman
Carl Levin & Ranking Minority Member Norm Coleman), http://hsgac.senate.gov/
public/ files/071708PSIReport.pdf

i6T Kevin McCoy, IRS: Offshore Tax Crackdown Should Produce
'Billions, 'USA TODAY (Nov. 18, 2009, 12:42 AM), http://www.usatoday.com/
money/perfiltaxes/2009-11-17-offshore-tax-evaders-irsN.htm.

1 Hiring Incentives to Restore Employment Act, Pub. L. No. 111-147,
124 Stat. 71 (2010).

165 id.
166 Id.
167 See Whittaker, supra note 10.
168 Hiring Incentives to Restore Employment Act, Pub. L. No. 111-147,

124 Stat. 71 (2010).
169 id
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reduce the number of gold dealers in the market. These additional
regulations are likely to cause U.S. investors to avoid the gold market.
Overall, investors are likely to seek alternative investments.

Retirement vehicles and investment regimes are another
domestic focus during the last few years. Congress has held several
hearings in which witnesses have testified regarding a plan to exchange
the existing Section 401(k) tax incentive system for a Guaranteed
Retirement Account ("GRA") systemo7 0 run in the same manner as
Social Security. '7  The likely resulting decimation of the Section
401(k) system may cause a massive capital transfer from private
retirement account investments to a government-run and managed
retirement system consisting of Social Security and GRAs-which may
be an inviting target for Congress to borrow against in order to fund
future budget deficit spending in much the same way as Congress has
historically borrowed against the Social Security Trust Fund.172 This
temptation is particularly problematic as the U.S. Treasury is currently
in debt to the Social Security Trust Fund in excess of $2.5 trillion.' 7 3

The United States has legitimate articulated reasons for
implementing tax enforcement overseas, creating consumer protection
regulations for the booming gold industry, and reforming the
diminished retirement account system. However, these measures also
have a capital control effect on U.S. investors. The regulations,
incentives, taxes, and civil and/or criminal penalty threats all urge U.S.
investors to invest domestically (instead of offshore), in assets other
than gold, and in assets where the government potentially controls the
capital (GRAs). It is not possible to determine whether this capital
control effect is planned or unintentional; however the current U.S.
budget and debt crises may be contributing factors in the U.S.
government's decision to embark on a broad array of capital control
measures to harness the investment potential of American assets.

170 Hearing on Workers' Retirement Security, supra note 13, at 32
(statement of Teresa Ghilarducci, Irene and Bernard L. Schwartz Professor of
Econ. Policy Analysis, The New Sch. for Soc. Research, Dep't of Econ).

172 Sahadi, supra note 15.
1n OFFICE OF THE CHIEF ACTUARY, Soc. SEC. ADMIN., TRUST FUND DATA:

INVESTMENT HOLDINGS (Feb. 13, 2011), http://www.socialsecurity.gov/cgi-
bin/investheld.cgi.


