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Query: Transfer and reword?

Section 21. Residence of Governor.—The Governor shall reside at the
Capital of the State except in cases of contagion or the emergencies of

war; but during the sittings of the General Assembly he shall reside where
its sessions are held.

See Const. 1868, III, 21.

Few state constitutions contain a provision similar to this, but no issues
are presented by its inclusion in the constitution.

Query: Retain or delete?
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Section 22. Suspension of officers.—Whenever it shall be brought to
the notice of the Governor by affidavit that any officer who has the custody
of public or trust funds, is probably guilty of embezzlement or the appro-
priation of public or trust funds to private use, then the Governor shall

» direct his immediate prosecution by the proper officer, and upon true bill
found the Governor shall suspend such officer and appoint one in his stead,
until he shall have been acquitted by the verdict of a jury. In case of
conviction the office shall be declared vacant and the vacancy filled as
may be provided by law.

This is a very limited grant of power to the Governor, confining his
power of suspension only to instances in which an officer 'who has the custody
of public or trust funds is probably guilty of embezzlement or the appropria-
tion of public or trust funds to private use."

Issue: The major_ issue involved in this section is not with what is provided,

N

but whether the Governor's power to suspend or remove public officials
should be extended. This issue is discussed in a section at the end

of this report.
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Section 22. Bill or joint resolution must be signed or vetoed by the
Governor.—Every Bill or Joint Resolution which shall have passed the
General Assembly, except on a question of adjournment, shall, before it
becomes a law, be presented to the Governor, and if he approve he s}{all
sign it; if not, he shall return it, with his objections, to the House in which
it originated, which shall enter the objections at large on its Journal and
proceed to reconsider it. If after such reconsideration two-thirds of that
House shall agree to pass it, it shall be sent, together with the objections,
to the other House, by which it shall be reconsidered, and if approved
by two-thirds of that House it shall have the same effect as if it had been

signed by the Governor; but in all such cases the vote of both Houses Gl n Tha gribe aE B

shall be taken by yeas and nays, and the names of the persons voting
for and against the Bill or Joint Resolution shall be entered on the Journals
of both Houses respectively.
Bills appropriating money out of the Treasury shall specify the objects }
and purposes for which the same are made, and appropriate to them re-
== . spectively their several-amounts in distinct items and Sections. If the
Governor shall not approve any one or more of the items or Sections con- ° ¢
tained in any Bill, but shall approve the residue thereof, it shall become
a law as to the residue in like manner as if he had signed it. The Governor
shall then return the Bill with his objections to the items or Sections of
the same not approved by him to the House in which the Bill originated,
which House shall enter the objections at large upon its Journal and
-z« . Proceed to reconsider so much.of said Bill as is not approved by the Gov-
~--ernor. The same proceedings shall be had in both Houses in reconsidering
the same as is provided in case of an entire Bill returned by the Governor
with his objections; and if any item or Section of Said Bill not approved
.+ .:. by the Governor shall be passed by two-thirds of each House of the
General Assembly, it shall become a part of said law notwithstanding
the objections of the Governor. If a Bill or Joint Resolution shall not be *
returned by the Governor within three days after it shall have been pre-

_ sented to him, Sundays excepted, it shall have the same force and effect -+ « -+ +r =oic 1on

. o as if he had signed it, unless the General Assembly, by adjournment,
prevents return, in which case it shall have such force and effect unless
returned within two days after the next meeting.

See Const. 1868, III, 22.

- ‘A standard practice in American government is to link the legislative : !

'an,d -executive branch in the enactment of laws, by vesting in the Governor the-

:powef to veto bills and joint resolutions passed by the General Assembly.
Several issues are involved in connection with the provisions made in

Section 23, even though it is assumed that the regular veto and the item veto

on appropriation acts are to be retained.
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Details of the procedures in other states are given in Appendix D.

Issue 1: Should the Governor be given more time to review bills passed bythe

legislature while the General Assembly is still in session?

The Constitution presently allows the Governor only three days to con-
sider a bill after "it shall have been presented to him, Sundays excepfed,"
while the General Assembly is still in session. Less of a problem is presented-
-1f the legislature adjourns before the three days have expired, in which case=s =7 »on
the bill shall not have "such force and effect unless it returned within two
days after the next meeting."
-~ -Mueh-eriticism arises where only short periods of time are allowed for =~ 0 tire

review, especially in those instances in which the legislature passes many

bills near the end of the session, thereby imposing a massive, if not im-

+»-possible, job on the Governor:and his staff. It is reported that Governor - = = r=ronied

-George Bell Timmerman was forced to permit a large number of bills to become
law without consideration because of the lack of time for any consideration
at all.

There is a growing movement to extend the time given to the governor to
consider-bills. Some states allow -10 or 15 days for consideration while the
legislature is in.session and 30 or 45 days for consideration after adjourn-

ment. The Model State Constitution provides for 10 and 30 days, which appear

to be a more reasonable time limit than 3 days.
~The major objection raised to extending the review time is that it pro=- »v=. o~
longs the period of uncertainty as to whether a bill is to become law. Those
who suppert a longer review périod assert that it allows more time for research
by the Governor's staff, an\opportunity for more public criticism, and lessens:.u. o i ¢

‘the possibility that undesirable propositions will be passed.

Alternatives:

1. Retain the present time limit of 3 days.

2. Extend the time limit to 10 (or 15) days.
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Issue 2: Should the Constitution fix a period of time within which a bill

becomes a law after the General Assembly adjourns?

The Constitution presently provides that a bill not signed by the
Governor within. three days shall become law, "unless the General Assembly, by
adjournment, prevents return,/;gich case it éhéll have such force and effect
‘unless returned within two days after thg next meeting." Under this proviéionf:t-~~;=
it is possible for considerable time to elapse between the adjournment of the .. ... .
General Assembly and its next meeting, during which time the fate of any number
of bills might ﬁot be finally known until after the General Assembly holds its
next meeting. The General Assembly can, of course, control this matter by not
-presenting -any bills to the Governor which could be considered after édjourn~‘“
ment. This may be difficult to accomplish in practice, however, and some
consideration might be¢ given to placing in the Constitution a time limit on
the period which a Governor may consider a bill after the legislafure adjourns - .. .o
before it becomes law.

Should it be decided to impose some time limitation, consideration &
should also be given to a procedure for legislative review of the veto. Some

states, and the Model State Constitution, ignore the matter of legislative re-

view of post-adjournment vetoes, preferring to have the matter reenacted in

its entirety at the next session of the legislature. The draft of the new
Kentucky constitution covers this situation with the following provision: "Any
bill which is vetoed by the Governor following the adjournment of the General -
Assembly -shall be returned to the House in which it originated, immediately ® '+ ©*
_after said House shall have organized at the next regular or exfended regular:-:

- session of the General Assembly. Said bill may then be reconsidered according ' i o

to the procedure specified hereinabove."
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Alternatives:

1. Retain the present provision.

2,"Revise the section to place a 30 (or 45) day limit on the Goverﬁor's
post;;djournment time for considering bills, and
(a). make no provision for legislative review of the Goverﬁor's veto

or (b). provide for legislative review of the Governor's post—adjoufnmehfﬂ4‘
veto at the next session of the General Assembly.

Issue 3: Should the Governor be given a conditional veto?

Four states, Alabama, Massachusetts, New Jersey, and Virginia, permit the
governor to take a special approach to bills he favors only partially. This
process is called a conditional veto, or executive amendment. The governor *°
returns a bill-unsigned to the house of origin with suggestions for changes
which would make the measure acceptable to him. The legislature may concur

with the governor's proposals and return the bill thus amended to him for sig-

nature, or the original bill may be forced into law intact by some extraordimary - -

majority, such as that required for overriding a veto.

.Experience with this device in the few states which utilize it has been
generally favorable. In states with the executive amendment, governors tend
to use it considerably more often than the regular veto. By returning a bill
as acceptable, subject to certain specific changes, the Governor in effect
formalizes negotiations between himself and the legislature about the contents
of the measure. Unlike partial and appropriation reducing vetoes, this device
does not encourage buck-passing, since the final bill would either be mutually
acceptable to the governor and the legislature, or be a clear légiSlatiVe ra-.
sponsibility through overriding.

Alternatives:

1. Make no provision for a conditional veto.

2. Add a provision for a conditional veto.
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/ . . . N
Note: Irrespective of the decisions made on the issues raised con-
cerning Section 23, this section should be reworded in-pért and réarranged;
As a minimum, the last sentence in the second paragr’aph should be made a

separate paragraph. As now written, it would be possible to,‘va‘rgue that the

constitutional time limit on the Governor's consideration of bills. applies .. ..

. ,only to bills appropriating money out of the Treasury. It would appear, and:-

;- 1dt-is-assumed, that the intent was that this time limit apply to all bills oms i::t

joint resolutions presented to the Governor. Such drafting can be more feasibly

L

handled once decisions are reached on the points to be included in the section: -

_Consideration sh;;uld also be givenm to grouping this function of the _

Governor with his other duties and powers.

- Section 24. Other state officers.—There shall be elected by the qualified
voters of the State a Secretary of State, a Comptroller-General, an At-
torney General, a Treasurer, an Adjutant and Inspector-General, and a
Superintendent of Education, who shall hold their respective offices for

‘and qualified; and whose duties and compensation shall be prestribed
by law. The compensation of such officers shall be neither increased nor
diminished during the period for which tkey shall have been elected.

See Const. 1868, III, 23.
1924 (33) 1487; 1926 (34). 959.

.. Section 24 lists the executive officers who, in addition to the Governor, -

.and the Lieutenant Governor, are to be popularly elected. Decisions made at.
earlier sessions have already provided for the office of Adjutant and Inspector
_General and for the Superintendent of Education, and these chaﬁges should be .

- reflected in any revision of this section. This leaves for consideration hére’
only the offices of Secretary of State, Comptroller-General, Attorney General;
and Treasurer. Details on the practice in other states concerning these and

other offices are given in Appendix E.

. the term of four years, and until their several successors have been chosen v

T
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In view of the decisioﬁ made at the October 7 session of the committee
concerning the office of post-auditor, consideration should be given to the
nature and funqtions of the offices of State Treasurer and Comptroller-General,
irrespective of the decisions made on any or all of the other officers listed
in this section for popular election.

Issue: A basic issue of governmental policy, and philosophy, must be settled™”
“before-Section 24 can be given realistic consideration. This is the issue Zoro.:.
raised in the introductory section of this report -- namely, what is to be

the role of the Governor in the total governmental structure of the State of
South Carolina? As pointed out above, the Governor of South Carolina is by
intention and by design a "weak governor" and his authority is hardly com-
mensurate with his constitutional responsibility to "take care that the laws

~ be faithfully executéd in.mercy.”" Whenever, by constitutional or statutory / ~-.
provision, an executive official is placed outside the control of the Governocs  :
or is.made directly responsible to the same constituents as the Governor,

the -inescapable effect is a weakening of the position of the Governor, even

. if he is constitutionally vested with "the supreme executive authority of this-
State."

The reasons for the popular election of certain state executive officials
is largely historical and rooted in the nature of the duties of the office,
and there are éeftainly valid reasons why some or all of the officers listed
in Section 24 should continue to be popularly elected. Basigally, however,

the arguments for an against such ‘a practice are based on differences of
judgments about particular activities, the need for comprehensive central =
_executive econtrol, and a popular fear of vesting too much political power-im i~
the hands of one individual. Valid arguments may be advanced on both sides

of these issues, and such arguments should be treated with respect, for there

is no single, clear-cut answer to the issues, however much some people

might insist that theirs is the only logical or valid position.
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In reviewing the provisions of Section 24 it is important to recognize
clearly that these provisions weaken the effectiveness of the Governor. The
desire for central executive leadership, however, must be weighed against
the particular?advantages éach instance of fractionated authority has for the
govefnﬁental function involved. This judgmenf involves issues and philosophies
as old as the state, as well as difficult political and policy factors. For
this reason, it is recommended that consideration of Section 24 be delayed until
the issues raised in the following section have been considered. Once basic
policy issues have been resolved, the alternatives concerning Section 24 will
include:

1. H Retain the present provisions.

2. Delete specific officers from those listed in Section 2u.

Note: As noted in connection with Section 2, above, the provision
that "The other State officers-elect shall at the*same time
enter upon the performance of their duties" should be'tfans—

ferred to the section dealing with the choice of these officials.
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Other Considerations - Managerial Control by the Governor

The Governor of South Carolina is constitutionally responsible for the
‘faithful execution of the laws and is informally considered responsible for
the over-all direction of the State's executive\and administrative structure.
To this end the Governor is given in the constitution and by statute certain

powers over the executive and . administrative agencies. The nature of these rio:

constitutional powers have been discussed in the preceding sections of this 2
report. ’
As formidable as the Governor's constitutional and statutory managerial
powers may appear, they nevertheless fall short of providing the Governor with
the full range of administrative tools that cpuld be provided for a chief )
executive. Not only are executive functions and activities exercised by officers
“Wﬁozare_gogqlarly elected or appointed by the legislature, but direct super-- - ---

vision of their activities are largely removed from the scope of the Governor's~

managerial- powers. As already noted .on several occasions, these practices and =" <7.

conditions result in a "weak' governor for South Carolina. Such a condition

should be by choice and not by accident.

The commission has already given consideration to and made certain deci-
sions concerning the role of the Governor in the budgetary process, but these
need not be reviéwed here. Attention should be given, however, to other
aspects of managerial power, and these are the subjects of the sections

which follow.
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Issue 1: Should the Governor be given explicit directive power over state

agencies and programs?

Today, the Governor's powers with respect to the administration of state

activitiés are derived more from the general nature of his office than from

.authority .specifically granted him either by the Constitution or by statute, = «.i:-

-~ c--In fact, prime reSponsibility for most of the State's activities is lodged @ :tat:

(e

:statutorily or constitutionally in particular departments and agencies, with :puvso-cs

only the merest implication that they should be conducted in liaison with
the Governor.

%;Lilhq_gn4erlfing issue in this respect is whether the Governor reélly L5 S BT
needs any additional, specific authority to effect his policy control of
state activities. For some, the paucity of explicit executive power makes

it .imperative that. the Governor's coordinative and directive respoqsibility SR PAX

be specifically set forth by stated authority. The Model State Constitution I

proposes this in part by the following language: (The Governor) may, by

"..a8ppropriate action or preceeding brought. in the hame of the state, enforce ...- w..t of

compliance with any constitutional or legislative mandate or restrain vio-

-»lation of any constitutional or legislative power, duty, or right by an ° 27,

officer, department, or agency of the state or any of its civil divisions."

The explanatory material in the Model-indicates that this Tanguage would
”Qeqqh;e;;hghgpvernor to initiate, (court) proceedings or intervene in pro~ -<..i.no
ceedings'" to carry out the law in the interest of the people\bf the state;.--
that it would, in essence, give him "standing to sue." 1In application to-
stats services, this would enhance the executive power of the Governor and ...
also extend to general law ehforcement.

_.i.e.IThe Alaska constitution provides for a very similar arrangement in these: s

words:
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"The governor shall be responsible for the faithful execution of
the law. He may, by appropriate court action or proceeding brought
in the name of the State, enforce compliance with any constitutional
or legislative mandate, or restrain violation of any constitutional H
or legislative power, duty, or right by any officer, department, or
agency of the State or any of its political subdivisions. This
-~ o~ authority shall not be construed to authorize any action or proceeding ]

against the legislature." |
Another provision states: '"Each principal department shall be under the
supervision of the Govermnor.

... The constitution of New Jersey has. almost identical gprovisions. The
first reads:
- i v ='The Governor shall take care that the laws be faithfully executed. :... ¢ 2231

To this end he shall have power, by appropriate action or proceeding: -

_in the courts brought in the name of the State, to enforce compliance

with any constitutional or legislative mandate, or to restrain viola-*

tion of any constitutional or legislative power or duty by any officer, Mre i e

department or agency of the State; but his power shall not be construed

to authorize any action or proceeding against the Legislature." -
A subsequent sec#ion provides, in part: '"Each principal department shall be
under the supervision of the Governor." Another section also provides in
part: '"The Governor may cause an investigation to be made of the conduct
in office -of any officer or employece who receives his compensation from the

State-of :New Jersey, except a member, officer or employee of the Legislature> - ~ic i@

. or;:an officer elected by the'Senate and. General Assembly in joint meeting, «i sos_wiay in ig

or a judicial cofficer."

Those who oppose the extension of the Governor's power insist that his
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influence is probably limited more as a result of having to share the executive
powers with other state officials, directly elected or otherwise, outside

his full purview, than by insufficient constitutional devices to help him
enforce executive policy. They feel that the Governor's present powers

provide an ample basis for leadership and doubt the necessity or wisdom of
granting him additional powers.

Alternatives:

1. Make no changes in the present provisions.
2. Add a section to the constitution providing explicit executive

authority for the Governor.

Issue 2: Should the Governor be given the power to appoint the heads of all

principal executive departments.

The power to appoint and the power to remove, discussed in the mext
section, are considered to be two .of the most important aspects of a chief
executive's managerial power. The power of appointment was raised in connec-
tion with the discussion of Sec. 24, above, and goes to the heart of the
issue over the total power of the Governor in the affairs of the state. Several
states have recently moved in the direction of extending the power of the
Governor to appoint important executive agencies, thereby abandoning tenets
long supported in American state government and moving in the direction of
making the governor truly a chief executive. Example of the provisions in
some states include the following:

Alaska:

"SECTION 25. The head of each principal department shall
. be a single executive unless otherwise provided by law. He shall

be appointed by the governor, subject to confirmation by a majority

of the members of the legislature in joint session, and shall

4




