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Memo. No. 2.

- To: Members of the Constitutional Revision Committee

From: Robert H. Stoudemire, Staff Consultant

Enclosed you will find two research reports prepared by me for your
use at the committee meeting on September 15 - 16.

1. The first report pertains to the Declaration of Rights. You will note

that extensive comments have been made for only a few of the sections. By and
large, most sections of the Declaration of Rights are standard ones in most
state constitutions. Some of the sections could be omitted or transferred to
other sections of the Constitution. For your information, the Kentucky Com -
mission in evaluating the Declaration of Rights for that state decided to leave the
Declaration of Rights as it was presently constituted unless there was some very
good reason for changing it or adding new sections.

2. The second report contains only one page and relates to a proposed

New Article.

3. The research report on Suffrage will be mailed this week. It is not
quite finished at present.
4. Further information concerning the meeting will be enclosed with the

report on Suffrage.




PREAMBLE AND DECIARATION OF RIGHIS

Prepared for the S. C. Constitutional Revision Committee
] By the Staff Consultant

CONSTITUTION OF THE STATE OF SOUTH CAROLINA

Preamble
We, the people of the State of South Carolina, in Convention assembled,
grateful to God for our liberties, do ordain and establish this Constitution
for the preservation and perpetuation of the same.

This preamble is very simple and it may be desirable to broaden its scope
by adding a statement concerning the purpose of the Constitution and th‘ef.__{,-—--

basic liberties of citizens.

ARTICLE I
Declaration of Rights

Section 1. Political power in people.—All political power is vested in
and derived from the people only, therefore they have the right at all
times to modify their form of government. '

"See Const. 1868, I 1

Many constitutions have a similar introductory statement, There appears to
~ be no particular reason to change this, If some change is thought wise, the
following are some examples from other constitutions:

Michigan: "All political power is inherent in the people. Government is in-
stituted for their equal benefit, security and protection,"

Maryland Proposed Draft: "All political power originateés in the people and
all government is instituted for their liberty, security, benefit, and
protection.,"

Alaska: 'This Constitution is dedicated to the principles that all persons
have a natural right to 1life, liberty, the pursuit of happiness, and the en-
ﬁjoyment of the rewards of their own industry; that all persons are equal and
entitled to equal rights, opportunities, and protection under thevlaw; and

that all persons have corresponding obligations to the people and to the State,'
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Section 2. Apportionment of Representatives.fRepresentatives_in the
House of Representatives shall be apportioned according to population. V‘

See Const.'1868, I, 34.

This section is really not needed, but actually does no harm. Should
not this section be included as part of the legislative article if

continued?

Section 3. Meeting of General Assembly ~—The General Assembly
ought frequently to assemble for the redress of grievances and for making
new laws, as the common good may require.

See Const. 1868, I, 27.

This section is really not needed, but actually does no harm. Should
not this section be included under the section on the General Assembly

if continued?

Section 4. Religious worship—freedom of speech—petition.—The Gen-
eral Assembly shall make no law respecting an establishment of religion
or prohibiting the free exercise thereof, or abridging the freedom of
speech or of the press; or the right of the people peaceably to assemble

and To Paﬂ[/oq Me  Governmen” ov @y depadia]” Prynof
for @  vidns of 7nwentrs .

The S. C. Wording is also almost identical with the wording of the U. S.
Constitution, “L*
Model Constitution has almést the exact wording as this.

Proposed Maryland Constitution includes this statement: No person shall
be disqualified from holding public office or be rendered incompetent as
a witness or juror because of his opinion on matters of religious belief.
After studying the discussion on religious freedom in the study for the
N, Y. Convention, it appears that the historic wording of the S. C.
Constitution is the best and permits proper_interpretation for years to

come as events change. It would seem that the phrase "prohibiting the

free exercise thereof" is broad enough to cover such matters as being

disqualified from holding public office or being rendered incompetent as
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being a witness. Any statement which may be needed to regulate use of
governmental funds for various purposes controlled by religious organi--
zations should be treated under the Article on Taxation.
Section 5. Privileges and immunities—protection of laws.—The privi-'

leges and immunities of citizens of this State and of the United States

under this Constitution shall not be abridged, nor shall any person be

deprived of life, liberty or property without due process of law, nor shall

any person be denied the equal protection of the laws.
See Const. 1868, I, 12.

Statement of like nature is included in most constitutions.

The Model Constitution has a similar wording except for the following: =

"Nor be denied the enjoyment of his civil rights or be discriminated
against in the exercise thereof because of race, national origin, religion
or ancestry."

The Maryland proposed Constitution also uses the phrase '"because of religion,
race, color, or national origin,"

A fuller statement simiiar to the Model and the Maryland Draft may have
appeal to mény of the State's citizens. From the current court interpreta-
tions, there does not seem to be any real need to expand on "equal
protection of the laws," since this clause would outlaw discrimination of
any type by governments, The study for the N. Y. Convention explains the
equal protection clause in the present S. C. Constitution as a positive
statement preventing discrimination on the part of the State.

It is suggested that Section 5 remain as it is unless a fuller statement on

discrimination is desired.

Secti(_m 6. Taxation.—All property subject to taxation shall be taxed in
Proportion to its value. a
W_S_ef Const. 1868, I, 36.

e \

This section should be covered in the section on property taxes or ) ‘1
Pac

eliminated. \N\\('l‘“‘r Pu{' .f 5luul4 SPCI( no{ _/
U o/ 1:7 “fs valve. "
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Sectlon 7. No tax w1thout consent.—No tax, subsudy, charge, impost ( o flid]
tax or duties shall be established, fixed, laid or levied, under any pretext ')’a»
whatsoever, w1thout the consent of the people or their representatives
lawfully assembled.”
See Const. 1868, I, 37.
This protection can be ensured in the Article on Taxation. A spot
check of five other state constitutions did not reveal similar
sections, Neither does the Model have such a section. The section does
no harm and could be retained if it is thought that deletion would dis-
turb the electorate. )
Section 8. Attainder—ex post facto law.—No bill of attainder, ex post
/ facto law, law impairing the obligation of contracts, nor law granting
any title of nobility or hereditary emolument, shall be passed, and no con-
vietion shall work corruption of blood or forfeiture of estate.
See Const. 1868, I, 4, 21.
The rights in this section are actually guaranteed by the U, S. Constitu-
tion and the section being in a state constitution has no real value
except that most citizens would expect such a section.
Both the Proposed Maryland and Proposed Kentucky constititions contained 7
7

similar sections. ) //:MJ///
Section 9.—Suffrage.—The right of suffrage, as regulated in this Con- ~ Flic froms

stitution, shall be protected by law regulating elections and1 prohibiting,

under adequate penalties, all undue mﬂuences from power, bribery, tumult (Y 5

or improper conduct. . idw o‘\u ,"(
Sectlon 10 —Electlons free and open. -—All elect1ons shall be free and 4\\5 e Y J«ﬁ' \

open, and every inhabitant of this State possessing the qualifications pro-

vided for in this Constitution shall have an equal right to elect officers and W‘ o ( i/l /( L

be elected to fill public office. ‘

) (‘
See Const. 1868, I, 31. » ) 1.0\ ‘4‘ ‘li‘\ ¢

Section 11.. Property qualifications-—term of oﬂice——duehng —No-prop-
erty-qualification;-unless-preseribed in-this-Constitution,shall-be neeessary
fer-aﬁ—eleet-lf%%e-er—t-he—}w}dmg-ehaﬂ%eﬁiee No person shall be elected or / f//

A
Vv

appointed to office in this State for life or during good.behavior, but the

terms of all officers shall be for some specified period, except Notaries
~Public-and officers in the militia. After-the-adeoption-of-this-Constitution ”
any-person—who-shall-fight-a-duel-or-send-or-accept-a- ﬁhallenge for-that ):
purpese,-or-be-an-aider erfabettear: in-fightinga-duel;-shall-be-deprived of —
holding-any-office-of-honor-or-trust -in-this-State;-and-shall-be-otherwise-
punished-as-thelaw-shall-preseribe.

~ See Const. 1868, I, 32.

Sections 9, 10, and 11 deal with basic rules related to the election

process, however, Article IT of the present Constitution contains
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essential}y the same things. "Provisions pertaining to electors and .
election; would be better listed under Elections so that a clear state-
ment could be made,
In the Declaration of Rights, a simple, clear statement on free and
secret elections may be needed. It may be wise to leave Section 10 as
now listed as a part of the Declaration of Rights and to adjﬁst the Article
~on Elections to cover pertinent parts of Sections 9 and 11. See Article.II,
. Sections 1 and 2,
Particular attention is called to Section 11.

(a) 1If all electors are qualified for office except for age restrictions,
then is not "no property qualification' redundant?

(b). Set terms for office -- Is such a statement needed? If so, should
it not be in the Article on Elections?

(¢) The portion of the section on dueling should be deleted. { 5/‘7'”4_
|

4
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Section 12. Residence.—Temporary absence from the State shall not \\
~ forfeit a residence once obtained.

See Const. 1868, I, 35. w hf T r{nr,/ﬂ] '

This section is not needed, but does no harm.

-

v =t Seé‘tion 13. Suspension of laws.—The power ;’Jf’suspend-i,the laws er-
- ~the-executionef-the-laws shall ‘only be exercised,by the General Assembly

or by its authority in particular cases expressly provided for by it.
See Const. 1868, I, 24,

This section listed in a number of constitutions and is a safeguard that

should remain, Certainly it does no harm. If CouM

Section 14. Departments separate.—In the government of this State
the legislative, executive and judicial powers of the Government shall be
forever separate and distinct from each other, and no person or persons
exercising the functions of one of said departments shall assume or dis-
charge the duties of any other.

See Const. 1868, I, 26.

This section on the separation of powers is needed as a statement out-
lining our three branches of government and reaffirming this principie as
being effective in our state government. .

Some believe that this principal is important enough to be listed as a

] _".”‘l_
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ARTICLE &4

1-128. Governor may act to prevent violence, etc.--The Govarmor may take
such measures and do all and every act and thing which he may deen necessary
in order to prevent violence or threats of viclence to the person or property of
citizens of the State and to maintain peace, tranquility and good order in the
State, and in any political subdivision thereof, and in any particular area of
the State designated by him.

1-129. Proclamation of emergency; filing; duratiom.--The Governor, when in
his opinion the facts warrant, shall, by proclamation, declare that, because of
unlawful assemblage, violence or threats of violence, a danger exists to the
person or property of any citizen and that the peace and tranquility of the State,
or any political subdivision thereof, or any particular area of the State desig~
nated by him, is threatened, and because thereof an emergency, with refarence to
such threats and dianger, exists.

The Govermor, upon the issuance of a proclamation as provided for in this
section, shall forthwith file such proclamation in the office of the Secretary
of State, which proclamation shall be effective upon issuance and remain in full
force and effect umtil rewoked by the Govermor.

1-130. Orders to prevent danger.--In all such cases when the Governor shall
issue his proclamation as provided in 1-129 he may further, cope with such
threats and dangey, order and direct any person or group of persons to do any
act which would in his opinion prevent or minimize danger to life, limb or
property, or prevent a breach of the peace; and he may order any person or group
of persons to refrain from doing any act or thing which would, in his opinion,
endanger life, limb or property, or cause, or tend to cause, a breach of the
peace, or endanger the peace and good order of the State or any saction or
community thereof, and he shall have full power by use of all appropriate avail-
able means to enforce such order or proclamation.

1-130.1. Further powers of Governor.--For the purposes already stated the
Governor may taeke and exercise any or all of the following actions:

(1) Call out the military forces of the State (State militia) or any wmit or
units thereof and order and direct them to take such action as in his judgment
may be necessary to avert any threatened danger and to maintain peace and good
order;

(2) Order any and all law enforcement officers of the State or any of its
subdivisions to do whatever may be deemed necessary ho maintain peace and good
order;

(3) Order the discontinuance of any transpertation or other public facili-
ties, or, in the alternative, direct that such facilities be operated by a
State agency; or

(4) Authorize, order or direct any State, county or city official to
enforce the provisions of such proclamation in the courts of the State by in-
junction, mandamus, or other appropriate legal action.

1-130.2 Same; intervention in situations of violence, stc.--The Governor may
intervene in any situation where there exists violence or threats of violence to
persons or property and take complete control thereof to prevent violence,
riotous conduct, public disorder or breaches of the peace.

1~130.3. Article cumulative.--~The powers granted in this article are
supplemental to and in ald of powers now vested in the Governor under the
Constituion, statutory laws and police powers of the State.

NOTE: There are also statutes providing for the emergency succession of
governmental officials and offices during civil defense type emergencles.



17-365. tiben Governor uay suspend habeas corpus.--If,
during any insurrection, rebellion or any ualawiul obstruction
of the laws, as set forch in 44~113, the Governor in his
judgnent ghall deem the publiec safety to require it, hs nay
suspend the privileze of the writ of habeas corpus in suy case
throughout the State or any part thereof.

17-362. Effect thereof.~-Whenever the privilege of the
writ of habeas rm:pw; shall be suspended, ss aforessid, no
wilitary or other officer shall be compelled in answer to any
writ of habess corpu: to return the body of any person detainoed
by him by suthority of the Govesnor. DBut upon certificate
under oath of the officer having charge of anyone so detained
that such person is detained by him as 4 prisoner undexr the
spthority of tha Governor further proceadings under the writ
of habess corpus shall be suspended by the judge or court having
isoued the writ ¢o long a3 such suspension by the Governor
shall reoain in force and the cause for such auspension continue.



The night of the people to be secure in their persons, houses,
papers and effects againét unreasonable searches and seizures

and from unreascnable invasions of privacy shall not be vioclated.

No search warrant shall be issued except upon probable cause
supported by oath or affirmation, and the place to be searched,

the persons or things to be seized,|or the information to be ‘»—46

obtain%}ﬁshall be particularly described in the warrant.

Warrants issued in the execution of laws relating to the general
health, safety and welfare (however) shall be issued upon such cause

as the General Assembly shall by law determine.
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Drafr Constitution

'ARTICLE I. DECLARATION OF RIGHTS

Section 1.01. Purpose of Government.
All political power originates in the people and all government is instituted for
their Liberty, security, benefit and protection.

Section 1.02. Freedom of Expression,

*The people shall have the right peaceably to assemble and to petition the govern-
ment for the redress of grievances. Freedom of the press and freedom of speech
shall not be abridged, each person remaining responsible for abuse of those rights.

Section 1.03. Freedom of Religion.

No law shall be enacted respecting an establishment of religion. Every person
shall have the right to worship or not to worship as he thinks most acceptable, and
no person shall be disqualified from holding public office or be rendered incompetent
as a witness or juror because of his opinion on matters of religious belief.

Section 1.04. Due Process. o

No person®shall be deprived of life, liberty or property without due process of
law, or be denied the equal protection of the laws, or be subject to discrimination
by law or other governmental action because of religion, race, color, or national
origin.

Section 1.05. Eminent Domain.
Private property shall not be taken for public use without just compensation.

Section 1.06. Jury Trial in Civil Cases.

Every person shall have the right of trial by jury of issues of fact in civil proceed-
ings at law in the courts of this State in which the amount or value in controversy
exceeds such minimum as may be fixed by law.
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CONSTITUTIONAL CONVENTI ON COMMISSION

Section 1.07. Legal Limitations,

No bill of attainder, or ex post facto law, or law impairing the obligation of
contracts shall be enacted, nor shall any conviction of crime work corruption of
blood or forfeiture of estate,

Section 1.08. Search and Seizure,

Section 1.09. Rights of Accused,

A person accused of crime shall have the right to be informed of the charge
against him in time to prepare his defense, to have the assistance of counsel in his
defense, to be confronted with and to examine under oath or afirmation the witnesses

Section 1.10. Double Jeopardy; Self-Incrimination.

No person shall be twice put in jeopardy of criminal Punishment for the same
effense or be compelled in any criminal case to be a witness against himself.

Section 1.11. Unusual Punishment,

" Excessive bail shall not be required. Neither excessive fines nor cruel and unusyal
punishment shall be provided by law or be imposed by the courts.

Section 1.12. Habeas Corpus,

The privilege of the writ of habeas corpus shall not be suspended and the provi-
sions of this Constitution shall apply both in time of war and in time of peace.

Section 1.13. Reserved Rights,

This enumeration of rights shall not be construed to impair or deny others retained
by the people.

ARTICLE 1. SUFFRAGE AND ELECTIONS
VOTERS
Section 2.01. Eligible Voters.
Every citizen of the United States who has attained the age of twenty-one years,
who has been a resident of this State for six months and of the House of Delegates
district in which he offers to vote for three months next preceding an election, and
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Lossible New Article to the Constitution

Many students of state Constitutions feel that stronger emphasis should

be given to the Powers of the State Government and the Division of these

Powers among the three branches of goverament. In order to do this, they
suggest that a new article be created. This new article would not really do
anything different or actually give additional powers. It would simply give
emphasis.

In the case of South Carolina, this would mean transferring the section
on the separation of powers from the Declaration of Rights to the New Artic%e
and adding another section embracing the ideas contained in the 10th Amendment
of the U. S. Constitution.

The Proposed Kentucky Constitution did this and the Model Constitution
suggests a separate Article pertaining to powers of government.

The following sections show the wording of the new Article carrying out
this reasoning:

ARTICIE ITI 77?7

Powers of the State
Section 1. Powers of Government. The enumeration in this Constitution of
specified powers and functions shall be construed neither as a grant nor as a
limitation of the powers of state government but the state government shall
have all of the powers not deniegzgg.this constitution or by or under the Con-
stitution of the United States. (Based on the Model Constitution.)
Section 2. Departments of Government Separate. In the government of this State -
the legislative, executive, and judicial powers of the Government shall be
forever separate and distinct from each other, and no person or persons exercising

the functions of one of said departments shall assume or discharge the duties

of any other. (Article I, section 14, of the present S. C. Constitution.)

(page 1 of 1 page)

e z



