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ABSTRACT

College brochures paint pictures of beautiful casgs, diverse student
populations, renowned professors, and the bestéidnal programs. What colleges
never include in those brochures are the ugly cetagstics. In 2012, higher education
institutions reported 41,708 liquor arrests, 20,886glaries, 4,837 forcible sex offenses,
951 hate crimes, and 31 murders. The reportingiregent, along with other
regulations, has been required of institutionsighér education since 1990 under the
Jeanne Clery Disclosure of Campus Security Poly@ampus Crime Statistics Act,
yet so many colleges and universities are facinguats, investigations, settlements, and
fines for failing to comply. This legal study exem@s such lawsuits and investigations
for areas of non-compliance resulting in institn&bliability. The findings provide
guidance for campus officials and policymakers \whge the responsibility of
administrating campus security at their respedtigétutions. The study concludes with
recommendations to strengthen campus policies eowb@ures for successful reporting

and responding to campus crimes, thereby avoidhhgity.
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CHAPTERONE
OVERVIEW OF THE STUDY
Introduction

Scene: A female student walks to her dorm room upaving a party where she
has consumed alcohol and is noticeably drunk. mate students follow her and
physically stop her from entering her room. Thesd her to another room where one of
the male students rapes her. Following that asdau different male students are
allowed to enter and rape the female student. i@rithe room, a group of male students
congregate to high-five and congratulate the atteckn their conquést

Although the scene just described sounds likeltbiefor a fictional movie, it is
reality on many campuses. How such an incidenbegprevented and how campuses
should react in similar situations are the relevamgstions that are faced by campus
administrators. Campus leaders, as well as thigutign involved in the specific facts
previously illustrated, were sued because thegdaib warn students of prior sexual
crimes in violation of federal law, and they failedappropriately respond to the incident
in violation of the college’s code of conduct. Oritinately, this situation ended
tragically as the student committed suicide atdaeents' home after the semester ended.

Historically, crime on campus has been prevaledtisiwonsidered the “dirty

little secret” of higher education. According ttm&n and Fisher (1995), “there would be

! The details of the scene described are summanipedMcGrath v. Dominican College of Blauvelt, New
York 672 F. Supp. 2d 477 (S.D.N.Y. 2009).



occasional whispers about the tragedy of a camgues or assault, but no real effort was
made to find out how much of it was going on, taerstand the mechanisms at work
generating it, or to do something about it” (p..1The unspoken policy of keeping quiet
about campus violence ended due to an incidenglagh University in Pennsylvania.
On April 5, 1986, nineteen-year-old freshman Jedbieey was beaten, raped,
sodomized, and murdered in her dorm room by avietitmdent. During their
investigation, Jeanne Clery’s parents discoverattthrty-eight violent crimes had
occurred on campus in the three years prior tonEameath, and the statistics had been
withheld from the public. The Clerys brought sagiainst the university for failing to
provide adequate security and failing to warn stislef foreseeable dangers.
Additionally, the Clerys began a national, pubkenpaign lobbying for campus security
laws (Security on Campus, Inc., n.d.). The fifstn@any congressional regulations in
response to the Clerys' efforts was signed intoita®990 and titled the Student-Right-
To Know and Campus Security Act (Hunnicutt & Kusdtbh 1998). It was later renamed
the Jeanne Clery Disclosure of Campus SecurityciPalnd Campus Crime Statistics Act
(hereinafter, “the Clery Act”). The Clery Act reiges institutions of higher education to
report crime statistics, educate the campus contmuegarding campus safety, create
campus policies and procedures, establish crimespt®n programs, and respond to
campus violencesge20 U.S.C. § 1092(f)).

Certain members of Congress were hesitant togphsgkthat involved the federal
government in higher education practicef(3344: The Crime Awarengd990).
Statistics were presented and testimonies wereghhat convinced the legislative body

that campus crime is indeed a national problemnyaganizations, such as the



American Council on Education, the National Assberaof Student Personnel
Administrators, and the International Associatiéih.@awv Enforcement Administrators,
spoke in support of the bill, acknowledging thedh&w® legislative action. Nevertheless,
they expressed concerns that institutions woule lefficulty complying with the
proposed federal law.

Issues under discussion in legislative hearing# deth the lack of uniform
reporting of campus crimes, clarifying the defimitiof campus and surrounding areas,
methods of distributing the campus crime repodsjiaistrative training, and the costs
associated with complying with the bill once passAdjuestion often repeated was,
“how do [institutions] begin to stop students fremtimizing each other?"HR 3344:
The Crime Awarenes$990, p. 29). This question was asked becaudatafillustrating
that almost 85 percent of all campus crime anceviod was student-to-student crime,
and that approximately 60 percent of campus crirag alcohol-relatedHR: 3344: The
Crime Awarenessl990). The response to that query was thatgislé&ion could
guarantee students’ personal safety, though itistitsi should endeavor to ensure that
students are armed with the necessary informabig@mdtect themselve$iR: 3344: The
Crime Awarenessl990). The passage of the Clery Act may not liksgelled the
concerns that were raised back in 1990, but thetourethat Congress clearly answered
in establishing the legislation was whether camgime should be addressed on the
federal level.

The Clery Act was created 24 years ago, and therstd#l debates among
interested parties over this legislation. Old angats about the legislation that have

never been settled are now combined with new pointsew about the failures and



successes of the Clery Act. College officials hemetinually argued that the legislation
is a financial burden to institutions, requiringda@anal paperwork and resources to
comply with requirements that are complex and aoniig (Gregory & Janosik, 2002;
Leef, 2014, Lipka, 2009; Woodham, 1999). Reseasctispute whether the Clery Act is
merely a symbol with no evidence that it has madeimpact on reducing campus crime
or educating the public (Fisher, Cullen, and Tur2e02; Gregory & Janosik, 2013;
Nobles, Fox, Khey, & Lizotte, 2013). Groups, sashthe Clery Center for Security on
Campus, along with parent organizations have adeddar this legislation to ensure
that institutions are accurately publishing crirtegtistics and taking measures to prevent
and respond to campus violence (Keels, 2004, McgK€4l7). Media outlets have
reported problems with campus safety, alleging tbieges and universities are not
doing enough to deal with campus violence (Gre@odanosik, 2013; Kerkstra, 2006;
Lighty, Clair, & Cohen, 2011).

Despite these debates over its necessity andigffaess, higher education
institutions are required to comply with the Adtetefore, the most important inquiry is
whether schools are complying with the legislatma upholding the purpose for which
it was established. The number of lawsuits antlese¢nts regarding campus crime, as
well as the number of agency investigations, sughes institutions are not adhering to
the requirements of the Clery Act. This study exes instances of non-compliance
through review of court cases and the United Staggsartment of Education
investigations to determine any problems these mpavg bodies have found and what

policy recommendations for compliance they havevegad in their rulings.



Purpose of the Study

The purpose of this research is to determine trehdsn-compliance and related
policy recommendations as demonstrated by the atatiee bodies deciding issues
concerning the Clery Act: the federal governmert te judiciary. Researchers have
conducted studies in an effort to understand whitirtional leaders are failing to
comply with the federal mandate (e.g., Colaner@2@egory & Janosik, 2013; Janosik
& Gregory, 2003; McNeal, 2007). No research existsvever, that examines instances
of non-compliance to determine what information bargleaned from agency
determinations and judicial opinions.

According to Kaplin and Lee, “the law’s presencecampus and its impact on
the daily affairs of post-secondary institutions pervasive and inescapable” (2007, p.
11). Litigation exposes colleges and universitoegry trials, large monetary damages
awards, and judicial oversight. Litigation is m@mevalent today due to increased parent
and student expectations as a result of increasgahtand fees. Faculty, administration,
staff, and students are more likely to demand rfrore institutions because of increased
competition among higher education institutiongchinological advances, expanding
campuses, and distance learning has increasetliimtial responsibility to its
constituents. According to Kaplin and Lee (200 increasingly adversarial mindset,
a decrease in civility, and a diminishing levelmist in societal institutions have made it
more acceptable to assert legal claims” (p. 13wduit defenses are drains on resources
even when the institution prevalils.

Post-secondary institutions are also subject tegwnce from Congress, hence the

passage of the Clery Act, as well as federal agsrtbrough the creation of federal



legislation. The Clery Act grants the DepartmernEducation responsibility for ensuring
that colleges and universities are abiding by ihectlves within the Act. An
investigation of an institution “may be initiatechen a complaint is received, a media
event raises concerns, the school’s independeittidedtifies serious non-compliance,
or through a review selection process that may @suacide with state reviews
performed by the FBI's Criminal Justice Informat®ervice (CJIS) Audit Unit” (US
Department of Education, 2014). Once an investigas completed, the agency issues a
final determination and imposes sanctions whervagie
This study seeks guidance from those entities whes@nmendations are the
most beneficial to administrators who set poli@aed establish campus security
measures.
Research Questions
1. Given the US Department of Education and courtifigsl in their published
decisions, what do administrators need to consudien complying with the Clery
Act?
a. What Clery Act violations have been reported byltsDepartment of
Education in its investigations of higher educatfimstitutions since the law
was established in 19907?
I.  Which violations are specific to particular typdsampuses?
b. What recommendations for compliance have beenlestatd by the US
Department of Education in its determinations atiimtional violations?
c. What cases have been published by appellate bcauats addressing the

Clery Act in their analysis of legal claims?



I. In what ways are the courts consistent or incoasish their analysis
across jurisdictions?
d. What recommendations for compliance with the Chseyare derived from
the court cases?
e. What are the similarities and differences in tr@oremendations established
by the courts and those established by the US Dapat of Education?
Statement of the Problem

After 24 years, it is unclear why institutions &ding to comply with the Clery
Act. Whether the lack of compliance stems fromdbmplexity of the law, the burden of
complying with multiple federal regulations, morrgthmitations, or simple indifference,
this question has not been answered. The fedevalrgment instituted the Clery Act in
an effort to combat campus violence by ensuring¢bbeges and universities no longer
treat crimes as “dirty little secrets.” This Idgison is the most known and pervasive
measure in which institutions of higher educatiamstuniversally address campus crime
(Gottlieb, 2008). This study will review the Clefgt and known violations of the Act in
order to gain a better understanding of the undeglgroblem.
Requirements of the Clery Act

The Clery Act mandates that all higher educatistiutions receiving federal
funding must compile campus crime statistics amdiisgy policies and submit an annual
report of those compilations. The statistics far tollowing crimes shall be as
categorized by the Federal Bureau of Investiga@amal, the reports must include the totals
from the preceding three years:

1. Murder



2. Sex offenses, forcible or non-forcible

3. Robbery

4. Aggravated assault

5. Burglary

6. Motor vehicle theft

7. Manslaughter

8. Arson

9. Arrests or campus disciplinary referrals for liquenwv violations, drug related

violations, and weapons possession (20 U.S.C. 8(109

10. Domestic violence

11.Dating violence

12. Stalking
Colleges and universities must also report if aithe above offenses; larceny or theft;
simple assault; intimidation; destruction, damagejandalism of property; or other
crimes involving bodily injury to any person arexomitted as a hate crime (a crime in
which the victim is selected because of the aauglerceived race, gender, religion,
sexual orientation, ethnicity, or disability) (20SJC. § 1092(f)).

The first report was due on September 1, 1992 sandld be submitted on that
day annually. The annual security report shalinaele available to “all students, faculty
and staff by October 1, and to any applicants fopleyment or admission who request
such information” (20 U.S.C. § 1092(f)). College®l universities shall "include

descriptions of a variety of institutional policiedating to the reporting of crimes and



other emergencies on campus, security of and ateessnpus facilities, campus law

enforcement authority, and crime prevention progfa(8loan & Fisher, 2011, p. 74).

Amendments to the Clery Act
Advocates have lobbied Congress for additional chenges, and the following

amendments have been passed since 1990:

1991 Crime statistics reporting requirement was chdrfgem school year to calendar
year.

1992: Campus police and security records about crimesiving student perpetrators are
not shielded as confidential student educatiorainags protected under the
Federal Educational Right to Privacy Act (FERPA).

1992: The Campus Sexual Assault Victims' Bill of Rigthtas added mandating
institutions to implement policies that guaranteedain basic rights for all
sexual assault survivors. Colleges and univergitigst report statistics
delineating forcible sex offenses such as rape fiomforcible sex offenses such
as incest.

1998: FERPA does not prohibit the disclosure of disci@ty actions against a student
accused of a crime.

1998: Congress renamed the legislation the Jeanne Dlsgjosure of Campus Security
Policy and Campus Crime Statistics Act of 1998stitations should include
geographic areas where crimes occurred on campusytain non-campus
buildings, and in public places. Campus securitiginmaintain a daily crime log

and provide it upon request.



2000: The Campus Sex Crimes Prevention Act was addedrieg| colleges and
universities to collect and disclose informationtbe number of convicted sex
offenders enrolled, employed, or volunteering atitations.

2008 Institutions must include statements of emergersponses and evacuation
procedures. Institutions will not retaliate, intdate, threaten, coerce, or
otherwise discriminate against any individual wigspect to implementing the
Act (whistleblowing protection) (Sloan & Fisher,2) p. 75-76).

2012 Fines for Clery Act violations increased from $&00 to $35,000.

2013 Campus Sexual Violence Act (SaVE Act) was enaatedter the Violence Against
Women Reauthorization Act. The SaVE Act amendeddtery Act to include
gender identity and national origin in the desaniptof hate crimes. Institutions
must include domestic violence, dating violence stalking in the annual crime
statistics. Additionally, institutions must repsexual crimes that law
enforcement or campus officials have determindoetanfounded. Victims’
names should not be included in timely warningslickes and procedures for
sexual violence must be enhanced (American Coonddducation, 2014).

The Clery Act’s primary function is to gather infioation from all federally funded

public and private institutions regarding crimesncoitted on their campuses, adjacent

territories, and college off-campus facilities (eb, 2008). These requirements
provide potential students with crime data so tbey make an informed decision when
determining which college to attend (Janosik & Gair2003). Furthermore, these
measures place the campus community on notice alooential risks so they can make

“active choices about their personal behavior” @& Gehring, 2003, p. 81). The act
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imposes a duty on colleges and universities tortegones and force the sharing of this
information to the campus community and generalipbanosik & Gregory, 2003).
Priorities and Confusion Relating to the Act

One writer remarked that the days have long gorteetwsecurity budgets and
safety concerns were low priority items for collegel university administrators, parents,
and students” (Dahlem, 1996, p. 3). As campusidek abuse scandals, mass shootings,
and stabbing sprees are broadcast across the goahtninistrators are forced to address
security issues on their own campuses. Admin@tsdimust endeavor to lessen crime
risks and the perception of them in order to protestitutional image, enhance student
recruitment, and avoid costly lawsuits stemmingrfran alleged failure to protect
students and employees from criminal miscreantsiiitg 1996, p.11). More people are
declaring that the public has a right to know wi@és on at colleges and demanding that
campus officials be forthright about violent inande (Nicoletti, Spencer-Thomas, &
Bollinger, 2001; Sloan & Fisher, 2011).

Crime prevention advocates, parents, and the nodalia that colleges and
universities are blatantly failing to report crimtegprotect the image of the institution
(Kerkstra, 2006; Lighty, Clair, & Cohen, 2011; Nietii et al., 2001). Campus
administrators, on the other hand, “state theydareg their best to comply with the laws
and deeply resent the accusations that they ang b&entionally misleading” (Nicoletti
et al., p. 19). They also argue that the “lawscargusing, constantly under revision, and
so detail-oriented they become meaningless” (p. 2@ministrators concede the failure
to disclose crimes that are reported to officegiothan campus security (Nicoletti et al.,

2001). Campus leaders also admit that they mayepairt crimes in the surrounding
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areas as required by the Act because they belmse tareas to be “off campus”
(Nicoletti et al., 2001). Furthermore, there isgdewice that institutions have “different
definitions for crimes such as sexual assault afferent time frames to calculate the
date (e.g., academic year or calendar year)” (p. Much controversy exists on who
should report, where that information goes, and tmdefine and tabulate the
information (Nicoletti et al., 2001). All of thisads to incorrect records and inaccurate
reporting which are violations of the Clery Achfdrmation gathered from instances of
non-compliance will guide campus leaders in deality those complex issues that have
generated fines, court settlements, and negatigkcamages.

This research seeks to investigate findings froenB® Department of Education
and courts because they both play a significaetirothe regulation of the Clery Act.
Colleges and universities need to understand tirgeuthat these entities have published
regarding compliance with the Act. In the pasg, ¢burts and the US Department of
Education have differed in examining matters regatiigher education. For example,
when deciding the issue of sexual harassment untenX of the Education
Amendments of 1972the US Supreme Court “refused to accord any dater to the
decisions of the administrative agency authoripeidnplement the statute” (Kaplin &
Lee, 2007, p. 436). In contrast to its precedemther situations, the Supreme Court
found that the US Department of Education’s gurtkdiwere too strict and rejected the
application of the agency’s guidelines in favotlté Supreme Court’s own interpretation
of the statute (Kaplin & Lee, 2007). Although fqustices vehemently dissented from

the majority ruling in that particular case, thgop&me Court and the US Department of

? Title 1X declares that “no person in the Unitedt8sashall, on the basis of sex, be excluded from
participation in, be denied the benefit of, or bbjected to discrimination under an education paogor
activity receiving federal financial assistance0 @.S.C. § 1681(a)).
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Education have not reached the same conclusionregrd to Title IX (Kaplin & Lee,
2007).

Despite the fact that the governing entities cameath common ground
regarding the mandates of Title IX, institutiondess are expected to comply with that
legislation as well as the Clery Act. Both stasutequire institutions to take action
regarding sexual violence and campus crime, yéheeprovides direction on how to
comply with both statutes simultaneously. Whetherfailure to comply is a result of
too much legislation and very little instructionshget to be determined. This research
will examine instances of non-compliance as publishy both the courts and the US
Department of Education for better understandinthefproblem in an effort to assist
administrators in addressing compliance issues.

Significance of the Study

Researchers have “crafted new discussions of ttierfaunderlying institutional
non-compliance with Clery Act guidelines” (McNeaQ05, p. 2). The roles
administrators have played have been analyzed althgheir perceptions of barriers to
institutional compliance (Janosik and Gregory, 2008laner, 2006; Janosik & Gregory,
2009). There have been repeated arguments th@lehg Act is ineffective, overly
complex, and a financial burden to colleges angarsities (Fisher, Hartman, Cullen, &
Turner, 2002). All can agree, however, that effonust be made to address campus
violence, and this regulation has generated ndtinbbgue (Carter, 2011).

This study demonstrates to administrators the negabnsequences threatening
colleges and universities since the passage dldgmy Act. In 2007, the US Department

of Education fined Eastern Michigan University $38D for Clery Act violations.
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Three years later, Virginia Tech paid eleven millgollars to settle suits after the
tragedy on its campus (Carter, 2011). As of 2@B3ndividuals filed suit against Penn
State regarding the sex scandal that will be ingattd by the US Department of
Education for possible violations (Associated Pr2843). These are just a few
examples of the fines, lawsuits, and monetary asvirat have negatively affected
institutions of higher education. This does natude the negative publicity that could
cause decreases in enrollment, as well as decraskesnni donations. This study, by
highlighting experiences with Clery Act violatiorsgeks to provide guidance to prevent
administrators from making costly mistakes.

The examination of rulings from court cases andiBeDepartment of Education
investigations will clarify the expectations thasdities have for institutional
compliance. As a result, the data collected vaflist campus policy makers in creating
effective policies and security measures in anreftlimit liability. The data will
enhance the field of research regarding campusedoesause it will give administrators
insight regarding specific instances of non-comq&and a greater understanding of
what compliance measures are expected from thgdwerning bodies based on the
legal claims and the violations cited. This stwdl assist university administrators in
avoiding fines or judgments, and more significantihe loss of federal funding. Finally,
this research will aid administrators in estabhghmeasures that will promote campus
safety, thereby providing a safe learning environinfier campus communities.

Limitations of the Study
This study only addressed Clery Act violationd tie@ve been discussed in

published court cases and agency investigationsh Bistitutional violations are often
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reported by media outlets and some never gain@ublice or review. Thisis a
limitation because this issue has garnered a gesdtof attention in recent years with
many accusations of institutions not complying wita law.

Additionally, the study only examined court casdgere the Clery Act is
specifically mentioned in the court’'s analysis.s€sinitiated as a result of campus
violence that did not mention the Act were not ¢deed. Lawsuits may have been filed
using the Act’'s mandates as a basis for legal daimwever, if the law was not
mentioned by the court or parties in the lawsu, ¢tase was not included. The small
number of cases is not indicative of the numbdawEuits filed or those settled as these

cases were selected because of the publishedalegisi
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CHAPTER TWO
LITERATURE REVIEW
Overview of Crime on Campus

Before the death of Jeanne Clery and the resuttinge awareness campaign,
campus violence was not broadcast to the publiéefor of blemishing the established
reputations of the “ivory towers.” Despite thekaxf publicity surrounding it, crime on
campus is as historical as the institutionalizabbhigher education. College histories
lend numerous examples of violence on campus rgrighm campus murders,
gentleman duels to settle disputes of honor, amdesit unrest over academics and
discipline in the 1800s. During following centucyime on campus included student
riots centered on social phenomena such as thearreWar, the Civil Rights
Movement, and violence against women.

By the late 1900s, crime on campus was no lonigeved as an extension of the
earlier social movements. Lobbyist groups garnemedia attention as they petitioned
for federal regulation regarding crime on camp8pecifically, violence against women
and domestic violence gained a lot of public attentvith the death of Jeanne Clery at
Lehigh University, along with the other accountcaimpus rape and sexual violence that
made the news. The focus shifted from holdingesttslresponsible for their actions on

campus to examining what role institutions havpreventing campus crime.
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Campus Crime in the Modern Era: Mass Murders, Hazirg, and Sexual Scandals

There was a mass transformation of electronicpaimd media highlighting social
problems leading into the 21st century (Sloan &€&rs2011). Now publicized,
“perceptions about violence, vice, and victimizatan college campuses changed, as did
the lack of an organized, large-scale respondegt@toblem of campus crime” (p. 24).
The public outcry pushed elected officials, goveentragencies, and academic
researchers to focus their attention on the issweedl (Sloan & Fisher, 2011). Unlike
earlier times, the public and government officia¢gan holding institutions responsible
for failing to prevent or react to campus crimes.

For example, on April 16, 2007, Sung Hui Cho, mi@eat Virginia Polytechnic
Institute and State University (“Virginia Tech”hat two people in a dorm room
approximately two hours before he opened fire imatructional building where classes
were in session (Virginia Tech Panel Report, 200%9.a result of the campus shootings,
Cho killed 32 of his fellow students and facultymieers and wounded 17 others before
killing himself with a fatal shot to the head (Minga Tech Panel Report, 2007). Because
the shootings received nationwide attention, theegwor of Virginia ordered a panel to
analyze the incident to determine whether the shgetould have been prevented,
whether the emergency response was handled e#ggtand whether adequate services
were provided to those collaterally affected byiti@dent (p. 1). The panel found that
Virginia Tech was extremely negligent in its pretien of this incident and its
emergency responses (Virginia Tech Panel Repadd7)20

Death has also occurred frequently on college caepas the result of hazing.

On November 19, 2012, following a football gamebB® Champion was beaten during
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a hazing ritual on a bus by fellow band memberkaripion, a member of the elite band
at Florida A&M University, better known as the Mhantg 100, was punched repeatedly
while walking up and down the aisle of the bus tmaaition known as “Crossing Bus C”
(Brown, 2012). He was pronounced dead at the tadsgiter suffering blunt force
trauma that caused hemorrhaging and left deepdsrais his chest, arms, shoulders and
back (Brown, 2012). Following the heavily publietzdeath, the band was suspended,
the band director fired, and the board acceptegithsident’s resignation (Brown, 2012).
Twelve members of the band face manslaughter chandele others have been charged
with felony hazing or misdemeanors (Hightower, 201Ghampion’s family sued the
Florida A&M University for failing to stop the longtanding tradition of hazing, which
had been frequently reported at the institutiorgfitower, 2013).

Colleges and universities are not only liabledomes caused by student-to-
student crimes, but also any crimes that occuramnpais that the institution fails to
respond to as required by the Act. This is eviddnay the Pennsylvania State
University child sex abuse scandal that gainedoamdance of media attention. Retired
defensive football coach Gerald A. Sandusky motebte/s who were associated with
The Second Mile, a charity dedicated to providingmort and positive human interaction
to children with absent or dysfunctional famili€efnsylvania Grand Jury Indictment,
2011). Sandusky was convicted on 45 charges tf shk abuse and sentenced to 30 to
60 years in state prison (Isikoff, 2012). The Wmsity has been berated for its part in the
scandal because victims were sexually assaultedmpus, and administrators failed to
take action (Isikoff, 2012). A number of Univeysdfficials were fired and face felony

charges for covering up the crimes and committieiguoy during the trial (Isikoff,
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2012). Twenty-eight individuals filed suit or begsettlement negotiations with the
University (Associated Press, 2013). Other pesmlticlude an unprecedented sanction
from the NCAA which fined the school 60 million ¢his, vacated all victories since
1998, imposed a five-year probation and a four-y@ar from bowl games, and decreased
athletic financial aid by 40 scholarships (Prish2012). Finally, the US Department of
Education instituted an investigation into the starhat could result in even more fines,
if not the loss of all federal funding (PrisbelQ12).

Although crime on campus is not a new phenomesavalenced throughout
history, it has become a matter of critical, sooigbortance over the last twenty years.
For this reason, federal legislation was implememntedeal with this issue.

Context: Pre-Clery Act Research

Very little data on campus crime could be founapto the passage of the Clery
Act in 1990. The Uniform Crime Report issued by federal Bureau of Investigation
was the only official database for campus crimésttes (Cockey, Sherrill, & Cave,
1989). The database could not be used to exammeneality of crime on campus as only
10 to 15 percent of colleges and universities rggbotheir statistics, because reporting to
the FBI was a voluntary measure (Cockey, She&ilave, 1989). Researchers,
conducting studies in the social sciences, gathstadstics on female college students
who were victimized by sexual violence and maldéega students who admitted to being
sexual victimizersgeeKoss, Gidycz, & Wisniewski, 1987; Rapaport & Buakh) 1984).
Those studies, however, were not limited to seagshults taking place on college

campuses.
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Social scientists examined the concept of sexudérte on campus as it relates
to residence life. They found that “acquaintancdaie rape is one of the most violent
actions taking place in residence halls” (Rickgd®89). This phenomenon, termed
“courtship violence,” was first studied by JamesNakepeace in 1981. The results he
gathered after surveying students at a mediumesizeersity in the Midwest indicated
that one in every five students had personally B&peed courtship violence, and a
majority of the students knew other students whblheen victims. Bogal-Allbritten and
Allbritten (1985) found similar results in theiusly years later. Of the 510 students
surveyed, 61 percent knew of students who had Wiegms of courtship violence, and
19 percent had been victimized themselves. Staddrared their experiences, ranging
from threat of physical harm to slapping, punchitgking, striking with objects, or
assaulting with weapons. Sixty-two percent ofwtoéims ended the relationship, 27
percent continued to date the assaulter, and Eepewere no longer in the relationship,
but not because of the violence. The responsesralgcated that alcohol played a large
role in courtship violence.

Research on campus violence and residence lifaratkaled violence toward
resident advisors. In his article expounding aslence in residence halls, Rickgarn
(1989) commented that incidents between studewtsesmident advisors were “more
likely to be discussed and lamented at staff mgstthan to be presented to a judicial
board” (p. 31). From the research at that timek&arn concluded that most resident
advisors chose to first confront the abuser fadade and then ignore the incident or
seek advice from supervisors or fellow residentsae. Complaints were rarely

handled through formal grievance procedures (Rickge©89). In 1986, Durant,
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Marston, and Eisenhandler surveyed 5,902 residbmis@rs and 1,847 resident advisor
supervisors from 284 colleges and universitieght&en percent reported personal
property damage, 12 percent were attacked withagpareor object, and 1 percent
experienced physical sexual abuse from studerdeets. Again, alcohol and drugs were
involved in the majority of these incidents.

As more national studies emerged from researclkgerding the social theories
arising from crime on campus, college and univemiiministrators began discussions
about the growing phenomenon of campus violentbedame apparent to
administrators that students knew more about camiplence than administrators and
that some departments on campus (Residence Lif@) nvere aware of the issue than
others (Campus Police) (Cockey, Sherrill, & Ca@89).

One of the first studies to determine administfatawareness of campus crime
was conducted over a two-year time period in 19861987. Cockey, Sherrill, and
Cave (1989) surveyed student affairs officers,qydsiecurity leaders, and residence life
department heads to determine how much crime cagspusre experiencing over a two-
year period. They distributed surveys nationwamlé,1.00 colleges and universities
affiliated with the National Association of Studdtgrsonnel Administrators (NASPA).
The only crimes specifically addressed were seassdult, physical assault, and
vandalism. In 1986, sexual violence averaged &ssaults and two rapes, while physical
assaults averaged 10 incidents per institutionnddlism was reported as the most
prevalent crime. The results indicated that thelmers were higher than the previous

years at most institutions. In 1987, the resulige again tallied and the numbers
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indicated a slight decrease in the amount of crjinesthe figures were not gathered
from the same sample as the previous year.

This research revealed that crime on campus wa®dd problem in higher
education, yet not necessarily one that admin@tsdielieved to be unmanageable
(Cockey, Sherrill, & Cave, 1989). Respondents gaced that reporting campus crime
was the relevant issue that needed to be addressth@ national and state levels as well
as on individual campuses (Cockey, Sherrill, & Gan@89). Administrators
acknowledged the struggle between reporting beoaiuttbe bad publicity that violent
incidents create and the need to provide an accpreture of campus conditions” (p.
26). The increasing number of lawsuits made inalantly clear that “a uniform method
of reporting, record keeping, and analyzing viokeaad crime on college campuses” was
critical so that administrators could “design amghiement prevention plans, safety and
security designs, and consciousness-raising desVito deal with the problem (Cockey,
Sherrill, & Cave, 1989, p. 26).

Recent Context: Post-Clery Act Research

There has been a plethora of research regardmg an campus following the
passage of the Clery Act. Most studies examinegtRvalence of crime on campus,
perceptions of the Clery Act, or the effectivenekthe Clery Act. There are proponents
for and advocates against the current legislatiomever, all parties agree, there is a
need for federal regulation.

The Need for Federal Regulation
The Department of Education publishes crime stesistom each institution and

publishes an aggregated data set for all institatfor each calendar yeaegAppendix
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C, data from years 2010-2012). The numbers irctime statistics, along with research
on the prevalence of crime on campus, indicatasttieae is a need for federal
regulation.

Sexual violenceA number of studies have been conducted to exathee
prevalence and prevention of different types aherion campus. Sufficient evidence
indicates that sexual violence is a persistente@m campus and presents the biggest
challenge to campus safety (Gottlieb, 2008). Thlargely because college campuses
host large concentrations of young women, and fesna&ve been the most recognized
gender to be victimized by sexual predators (FisGalien, & Turner, 2000). The
problem is further aggravated where binge drinkangeavy alcohol consumption is
prevalent on college campuses (Spearman, 2006).

There is evidence that “alcohol and other drugisisessociated with a high
percentage of sexual assaults committed by memstgaomen as well as other
traumatic sexual experiences among college studEpearman, 2006, p. 38eealso,
Campbell-Ruggaard & Ryswyk, 2001, p. 292 (postaotathat “when both the victim and
the assailant have used alcohol or other drugdikitlédhood of sexual assault taking
place increases exponentially”). The law recognibat sexual intercourse with a person
who is too intoxicated to consent is felony rapderstandably, “issues of blame and
alcohol use are closely intertwined when discussargpus rape” (Campbell-Ruggaard

& Ryswyk, 2001, p. 292).
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Fisher, Cullen, & Turner found that for every 1,G8fhale students, there will be
approximately 35 incidents of sexual violence pean(2000). Despite this alarming
number of sexual assaults as evidenced by studgpbmnses, administrators believe that
violence is a small problem or not a problem af@bttlieb, 2008). In her quantitative
study, Gottlieb surveyed student affairs leadedet@rmine their perceptions of effective
sexual violence prevention programs and percepbbrslence as a problem. The
national survey yielded 12,390 responses reve#hiaginstitution leaders are satisfied
with the status quo in the area of [sexual] viokepoevention on their campus” (Gottlieb,
2008, p. 136). The Clery Act mandates that coeayed universities establish programs
and policies to prevent sexual violence, but if adstrators “do not possess enough
knowledge about the problem of violent victimizatiof college students and do not
perceive this problem as serious,” little efformade to comply with federal mandates.

In Sexual Assault on the College Campus (199 Hwadz and Dekeseredy
asserted that the lack of clear-cut policy anddbk of enforcement give students the
message that sexual assault is tolerated on casplibe authors explained that when
sexual crimes are committed by non-students or sameutside the campus community,
the response by campus leaders is immediate amghwmicized. If the criminals are
themselves tuition-paying students or campus conitsnarembers, administrators’
attempts to resolve matters rarely result in hatgishments or involve law
enforcement. Through their analysis of the regearcthe topic, Schwartz and
Dekeseredy found that “many faculty and staff nremattitudes that promote

acquaintance and date rape” (p. 7).

® These researchers worked with the Department ¢itéus survey a national sample of college woneen t
assess the prevalence of sexual violence on canigstotal sample consisted of 4,446 random women
attending two- or four-year institutions with a fimmum of 1,000 students during the fall of 1996.
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Many believed the notion that rape “occurs onlyhi@ seamy underbelly of
society, in which an anonymous male attacks angpesiing victim, restrains her, and
literally forces her (with extreme physical strdmghd/or a weapon) to submit to his
sexual demands” (Campbell-Ruggaard & Ryswyk, 2p0283). College students
failing to understand their partners’ desired sékoats are thought to have made
mistakes in not recognizing that sexual contact wdsed unwanted (Campbell-
Ruggaard & Ryswyk, 2001). This unwanted sexuatacirdoes not compare to the
sexual assaults that are committed in dark aleywjctims are often dissuaded from
reporting sexual assaults because they are noidewed true rape victims (Campbell-
Ruggaard & Ryswyk, 2001).

In examining sexual assault on college campusessiier agreed that school
administrators’ perspectives regarding sexual diskaue not aided in the fight against
sexual violence (2000). She was told by one carapusnistrator that he removed the
sexual assault policy (in violation of the law) base the handbook was growing thicker
and the incidence of sexual assault had not desmid&®estner, 2000). Another
administrator explained that the solution to sexualence was to put a chair in every
dorm room because people do not have sex on diKaestner, 2000). Yet another
administrator stood firm on his belief that sexualence does not exist on his campus
because sex does not take place at Catholic istitu(Koestner, 2000). Such
perspectives and personal beliefs subject theutistn to liability because the lack of
acknowledgement and response to sexual crimestduenent them from occurring.

Stalking. Stalking is a crime that has only recently reedivecognition. It is

typically defined as repeated and persistent unechadmmunications and contacts that
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create fear in the target (Morgan, 2010). Stalksng serious crime that escalates over
time with the potential of ending violently. A pen exhibiting the following behaviors
toward an individual would be considered a stalka&busive/excessive telephone calls,
letters, or e-mails to the person’s home/work;pgeassing, following or threatening the
target or the target’s friends/relatives; obsedgiobserving the target from a distance;
driving by the person’s home, school, or work; &addalizing the person’s property” (p.
1).

Research on campus stalking has generally foausatudents stalking other
students. In their study, Fisher, Cullen, and €u 2002) used the four factors of
lifestyle routine activity theory to explain whyltgge campuses are the perfect setting
for stalking. The four factors include: “placimgpividuals in close physical proximity to
motivated offenders; frequently placing individuadgisky or deviant situations that
expose them to crime” (e.g., college parties agtithfe); “exposing individuals as
attractive targets to the offenders; and, lackiagable guardianship to deter the
offender” (i.e., the ability to prevent the behayifp. 266). The sample consisted of
4,446 random female students attending two or y@ar-colleges with enroliment greater
than 1,000 students. The students were interviawgetelephone in the spring semester
of 1997 and asked whether they had been victinsreck they began the 1996-97 school
term. Out of the sample, 581 students (13.1 %)deech stalked during the school year
(Fisher, Cullen, & Turner, 2002). Of the 581 stotde 13 percent experienced two
incidents, and three percent experienced threeooe incidents of stalkirfy Some
students reported that they were subjected to palyisarm including, a knife or stab

wound (1.5%); broken bones or teeth knocked ou{k#ocked unconscious (1.5%);

4 An incident refers to one stalker so two incidemtaild be two different stalkers.
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and bruises, black eyes, cuts, scratches, swetlinghipped teeth (14.8%). Finally, in 69
incidents (10.3%), students stated the stalkerati@inpted to or succeeded in raping
them. In most of the incidents, the stalker wasvkmto the victim as an ex-boyfriend,
classmate, acquaintance, or co-worker.

In contrast, Morgan (2010) examined the problerfaciilty being stalked by
students. In a two-part study, 1,000 faculty memloea large Midwestern university
composed of eight campuses were surveyed durinfysh@hase. Thirty-three percent
of the faculty members were classified as victir@d.those being stalked, 54 percent
were female. Part two of the study consisted mrinews with 52 faculty members who
acknowledged being stalked. Those faculty memiggrsrted 87 incidents of stalking.
Morgan classified the stalkers as the domestiewicd stalker (prior social contact), the
erotomanic/delusional stalker (fixation with nogsrout-of-class social contact), and the
nuisance stalker (repeated harassment over a graeirse requirement with no intent
of forming a relationship) (2010).

Under the classifications, 14 percent of the ingidenvolved domestic violence
stalkers, 43 percent involved erotomanic/delusistalkers, and 44 percent involved
cases where the stalkers were nuisances (Morgaf).20lost of the faculty members
were subjected to unwanted messages and beingvéallaround campus. Over half
reported being verbally or physically threateneldemas 46 percent indicated that the
student had threatened to commit suicide. Apprai@hy 33 percent stated that the
student exhibited sexually coercive behavior frassikg, caressing, and proposing

sexual liaisons. This research demonstrates #tanhihistrators, as well as faculty, need
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to understand the reality of student stalking dredgotential negative impacts such
stalking can have” (p. 14).

Murder. The shootings at Virginia Tech and Northern lliswbniversities
increased public awareness of crime in higher egdutaWhereas sexual violence had
been at the forefront of campus crimes, mass msicenmitted by individuals became a
new phenomenon. In their study, Fox and Savag@d)20oked at the murder statistics
as reported by the Department of Education forytees preceding both shooting
incidents. From 2001-2005, 76 homicides were repor Of those murders, a gun was
used in 52 percent of the occurrences. A knifé&4)lzZome other weapon (14%), or no
weapon (22%) was used in the remainder of the @amtgd The perpetrator was almost
always male (91%) and the victim was usually méle4). The perpetrator was usually
a student (58%), but a few were faculty members)(8¥%ff (9%), child of a campus
community member (5%), or others (19%). The viotvas found to be a student (36%),
former student (5%), outsider (32%), or undetermhimelividual (27%). The relationship
between the victim and perpetrator was determiadukta friend (28%), partner (13%),
acquaintance (7%), stranger (28%) and undetern{Rtek) in the reported homicides (p.
1468). When compared to other campus crime stajshurders rank low, yet “the
potential consequences can be devastating anddstigg” (p. 1466).

Hate crimes.Research indicates that “same-sex male rapeda efhiployed as a
gay bashing tool when the perpetrator knows oresttsgghe victim to be homosexual”
and the perpetrator is attempting to “straightenwictim out” (Campbell-Ruggaard &
Ryswyk, 2001, p. 293-94). Because the push fonaexssault awareness has generally

been geared toward women, campus policies, ord@msaand rape crisis programs
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have largely ignored same sex violence (Campbeljgdard & Ryswyk, 2001). In

general, males are less likely to report sexuahesi because of social consequences such
as discrimination and humiliation, especially iethctim does not identify as being
homosexual (Campbell-Ruggaard & Ryswyk, 2001).

The US Department of Justice addressed hate comeampus in its 2000
publication. The agency acknowledged the increabsomen, blacks, Latinos, Asians,
the disabled, international students, as well s gad lesbians on campuses around the
country,” and the conflicts that arise from havandiverse student body (p. 2). Some
students commit hate crimes to “make themselvdsrieee secure by demeaning or
attacking, either verbally or physically, thosesslamates they believe to be inferior by
virtue of that group’s background, race, or cre@d™2). The Department of Justice
classified hate crimes as three types: reactivpyigsive, and premeditated hate episodes.

Reactive hate episodes have a triggering everthathie perpetrators use to
justify acts of hate (US Department of Justice,0@Perpetrators feel the need to
protect themselves, friends, and overall envirortnfrem the victim, whom they
perceive as a threat. Triggering events could imnarity student moving into a dorm
where minorities are not present, a student datutgide of his or her race, a minority
professor attempting to introduce diverse cultimgte classroom, or the celebration of
Gay Pride Week. The perpetrator’s reaction igjaaito the individual victim, as well as
the victim’s associative group, that they do ndbbg on campus. The signals begin as
minor incidents such as spray painted graffiti aluls over the telephone before

escalating to physical harm if the signal is igbfegS Department of Justice, 2000).
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Impulsive hate episodes are usually committed gsoap of individuals looking
for excitement (US Department of Justice, 2000liké reactive hate episodes, there is
nothing that triggers impulsive responses. Victarsnot perceived as threats; instead,
perpetrators seek out victims in places where nitingroups congregate. The
Department of Justice cited as an example, “segerakity members at a university
located in the mid-west dressed in Indian costuameisparodied ‘Indian hollers’ outside
the Native American Center on campus” (p. 6). agency also noted that the use of
alcohol or drugs encourages perpetrators, andiartbat impaired state, any minority
group will suffice as targets (US Department oftidas 2000).

The final category, premeditated hate episodesc@mmitted by extremists who
“wage war against any and all members of a pagrogloup,” believing they have a
higher calling to carry out a mission (p. 6). Thesyally associate with organized groups
that promote discriminatory beliefs. Perpetratiften act alone, and their mission is
most often suicidal. In 1989, Marc LePine executédemale students before killing
himself after he was rejected from the Universit)iontreal’s School of Engineering.
He blamed women for his circumstances. Such stader usually dismissed
immediately as fanatical until an incident occumd,an hindsight, others realize there
were indications of mental instability (US Departrhef Justice, 2000).

The Department of Justice emphasized the impagtahtimely investigations of
hate crime complaints and the necessity of “appatgudisciplinary actions without
undue delay” (p. 18). Furthermore, the agencyressaurce for campus administrators

who are dealing with discrimination tensions on pam
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Effectiveness of the Clery Act

Student awarenessUniversity administrators have argued that the YChast has
had no effect other than to burden administratotis additional and costly duties.
Researchers, who have determined that the Clerqh@gho influence on student
behavior, have corroborated the notion that Clesyr@gulations are superficial in their
attempt to combat the violence problem on colleyauses (Hartle, 2001). Janosik
(2001) tested this theory to determine the depttudent awareness regarding the Clery
Act. Students at three schools were surveyed degatheir awareness, and the results
indicated that student knowledge of the Act orittiermation produced in the annual
reports was low. Nevertheless, Janosik discovératstudents were reading the
material provided by their respective institutisegarding crime on campus, safety
measures, and university policies and procedusésdents were also changing the way
they protected their persons and property as dt r@stine information provided to them.

Two years after that initial study, Janosik and B®h(2003) sought to reinforce
those earlier findings by conducting a nationatigtanalyzing the impact of the Clery
Act on student decisions regarding campus safétyrty students were randomly chosen
from each of the sites, which consisted of 3 twary@ivate institutions, 30 two-year
public institutions, 137 four-year private instituts, and 135 four-year public
institutions. The study sought the answers to the followingstjons: (1) Are students
aware of the Clery Act; (2) Are students usingitifermation mandated by the act in
making decisions about college; (3) Are studeniisgusther forms of crime information,

programs and services to inform themselves abaupua crime; (4) Does having access

>Administrators who were voting delegates of NASFAunteered to administer the survey at their
institutions and picked the thirty students bytsfiead random sample. The females and males chasea
reflective of the proportion of each gender on casap
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to other information change the way students ptdteanselves, their property, or move
about campus; and (5) Does having other informatiorease the likelihood that
students will report crimes?

The results of the 2003 study mirrored the eafiretings but gave additional
insight into student reliance on institutional cdiapce with the Clery Act. Students
were still largely unaware of the Clery Act, and/feecalled receiving a copy of the
annual report from their college or university. t@tthe 24 percent of students who read
the report, only eight percent were influenced thatithey read when choosing which
college to attend; however, 60 percent of the sttedgurveyed indicated that they read
other materials (flyers, brochures, crime-relaggubrts, news articles) produced by their
institution, and 27 percent acknowledged attendimge prevention and awareness
programs, which are both mandates of the Clery Aanosik and Gehring (2003)
discovered that “women and victims were more likblgn their counterparts to change:
(a) the way they protect their personal propetiytiie way they protect themselves from
harm; and (c) how they move around campus” (p. @)ditionally, the information the
students received from their institutions increatbesk confidence in reporting crime to
campus officials because of their increased contidehat campus safety was important
to campus officials.

Campus law enforcement practices.The influence of the Clery Act on law
enforcement practices has been surveyed in a stad3003, Janosik and Gregory
discovered that the Clery Act has made a differeadaw enforcement administrators.

A total of 371 members of the International Assberaof Campus Law Enforcement

Administrators responded to the query. The findiafithe study indicated that the Clery

32



Act could be credited for improving the qualitya#mpus crime reporting procedures,
law enforcement policies and procedures, and tlétywf campus safety programs
available to students. The researchers also fthatdhe number of safety programs had
increased on some campuses because of the federal a

From the study, Janosik and Gregory (2003) fotmatl ¢rime on campus had
remained constant since the passage of the CldryaAd the majority of the
administrators firmly believed that crimes were heing hidden by institutional leaders
in their reporting. Interestingly, some adminigtra (22%) stated that they do not
“properly instruct students, parents, and employeelow to find web-based crime
statistics, and 12 percent responded that theyhalithcrime reports when requested even
though there is no reason to withhold the inforordti{p. 185). Both of those responses
indicate a violation of the Clery Act that couldudt in possible fines or other penalties.

Student affairs administrators. Kevin T. Colaner conducted a study in 2006 to
determine how well student affairs professionaldaustood the Clery Act. The
guestions that guided the study asked: (1) To whgtee are student affairs
administrators aware of the Clery Act legislati@); How did these student affairs
administrators acquire their knowledge of the Clecy, and (3) How accurate is student
affairs administrators’ knowledge of the Clery AdBer 14,000 administratSravere
surveyed and 1,347 responded. More than half feenale (801) and 41 percent of the
administrators had five or less years of experier@ely four percent had more than 30

years of experience as a student affairs admitostra

® Administrators were members of the Association ollée Personnel Association, the American College
Personnel Association, and the National AssociatioBtudent Personnel Administration.
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Approximately 17 percent of the administrators waympletely unaware of the
Clery Act, and only four percent were extremely fleanwith the Act. Despite the fact
that the female administrators believed that canwmlence was a problem, unlike their
male counterparts, the females were less likehetan a position of authority to
implement policy changes at their institutionstresmore senior level administrators
were male. Colaner found that the females werekaswledgeable about the Clery Act
than male administrators. This study presentedesde that campus leaders were still
unaware of the most important legislation regardiagipus safety and those who knew
of it were not knowledgeable about the Act.

Three years after Colaner’s study, Janosik and @yegjso surveyed senior
student affairs officers focusing on their awaresnafsthe Clery Act and their perceptions
of their institution’s crime prevention strateg{@909). The 33 item questionnaire was
sent to 1,065 e-mail addresses provided from NASPA, 327 individuals completed the
survey. Specifically, the questions that guidesirdsearch were: (1) Are administrators
aware of the act, (2) How were students usingrif@gmation in the annual reports, (3)
What strategies were staff using to inform studabtsut crime issues, and (4) What
administrative practices were in place to deal whith Clery Act (2009). Fifty-seven
percent of the responses came from administratorkimg at private institutions, and 88
percent came from those working at four-year ingtns.

Similar to the results from Colaner's study, Janasid Gregory (2009) found that
most administrators (98%) were knowledgeable attmAct. Eighty-five percent
believed that students received the crime inforomaitn the admissions packet, and 10

percent thought students used this informatiorhtise colleges. Ninety-three percent
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responded that students received the complete brepat while only 15 percent
believed that students read the report. The esudicated that a “small percentage of
respondents thought the information contained énatnual reports influenced campus
crime prevention behavior such as how studenteptred their personal property (20%),
how students protected themselves (22%), and hadests moved around their
campuses (18%)” (p. 214). Like the student respensthe previous study by Janosik
and Gehring (2003), high percentages of admin@sdielieved students responded to
other measures to increase campus safety, sutyeses posters, news articles, and
campus safety progrars

Regarding college practices, 99 percent believatidbllege administrators were
truthful about campus crimes. While only five partthought the Act caused a
reduction in campus crime, 65 percent respondddhkaClery Act had improved crime
reporting. Finally, 24 percent thought the Act nagroved relationships between
student affairs administrators and campus pold@nosik and Gregory concluded that
although the Clery Act does not reduce campus &;iimhécreases the accuracy of crime
reporting, influences student awareness througérattime prevention methods, and
improves relationships between departments regg@impus crime (2009).

The argument that the Clery Act is ineffectivetspurpose places too much
emphasis on the current debate on what should\mred by the Clery Act. For
example, which categories of criminal activitie®usld be listed and which geographical
areas surrounding a school should be counted aemsity property are both curable

issues that overlook the legislative purpose ofattgJanosik & Gehring, 2003). The

’ Seventy-three percent thought students respondidonlyers and other print material while 84 pent
believed students responded well to campus safetyrams.
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purpose of the Act is to reduce crime, improve casmgafety and crime prevention
services and programs, and to educate the campus@oity and the general public
regarding crime on campus (Janosik & Gehring 20@3)nsequently, “whether one
agrees with the necessity or effectiveness ofitlgislation, or whether it has positively
impacted campus safety or not, everyone can ajgate¢hte Clery Act has increased
awareness of crime on American college campus€sédory & Janosik, 2002, p. 57).
For that reason alone, Congress is not likely peaéthis legislation; therefore,
administrators should focus on complying with teddral act.

Compliance with the Clery Act

The lack of compliance with the Clery Act resulisiegative legal and financial
consequences for colleges and universities. Tihedao comply stems from a number
of variables, including: (a) ambiguity in the A¢b) institutional resistance; (c)
inaccurate reporting; (d) lack of internal and ex#& support; (e) lack of funding; and (f)
lack of training (McNeal, 2007). In her multi-cangpstudy of 420 campus security
personnel, McNeal specified these variables asdmpents to Clery Act compliance
(2007).

Earlier research established a foundation for MdNeesearch findings.
Campbell-Ruggaard and Ryswyk (2001) believed thet gfuidelines in what crimes to
report are shadowed by the ambiguity in the manhegporting those crimes. Their
research indicated that the “ambiguity in reporfigitymany victims of crimes wondering
if their colleges and universities are paying pragéention to safety, or even ‘counting’
their crimes among the official statistics” (p.328 For example, Campbell-Ruggaard

and Ryswyk (2001) looked at the statistics in Gisaeported in 1997 and found that
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Ohio University in Athens listed 11 forcible sexesfses from data collected from
campus police. Ohio University also listed 19 iole sex offenses that were reported to
officials other than campus police. In comparistime University of Cincinnati, an
urban Ohio campus situated near a known ‘high crares, reported only two forcible
sex offenses, including reports made to the unityessnedical center” (p. 285).
Campbell-Ruggaard and Ryswyk questioned this digparnumbers when a rural
school reports 15 times as many as an urban sahaolell known high crime district.
The researchers reviewed statistics released i@ 4088 found that the majority of
colleges and universities reported no forcible aiéanses, which contradicted every
research study relating to the occurrence of rapeotiege campuses. Campbell-
Ruggaard and Ryswyk (2001) determined that thelpnolstems from institutions using
different methods of reporting because the Cleryhs not provided guidance or
direction in the manner in which campus leadersptgmwith the Act.

Two-year colleges.The Clery Act regulations apply to all colleges and
universities that receive federal funding, whicbluales two-year colleges. Researchers
have argued that it is more taxing for two-yeateg®s to comply with certain
requirements of the Act than four-year instituti¢€sllaway, Gehring, & Douthett,
2000). As stated in the Code of Federal Regulafiasnich expounds upon the Clery
Act, colleges and universities must give a sumnadithre annual security report to all
persons requesting information on admission or eympént. Callaway, Gehring, &
Douthett (2000) noted the manifest difference irobment patterns of students at two-
year colleges versus four-year colleges. Providisgmmary of the security report to

the overwhelming number of students who contactyear institutions, each term to
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request admissions information is a “very expenaive time-consuming task” and
Callaway, Gehring, and Douthett conducted a stadjetermine whether two-year
colleges were complying with the notice requirerad@000).

The sample for the study came from the commelistahg of 1,473 community
colleges so named in the Higher Education Directdiye sample consisted of 143
public and private institutions that were accretligegree granting organizations
meeting the traditional Department of Educatiogibliity requirement& The
researchers sent a postcard requesting admissif@mnsation from the institutions and
asked that the material be sent via mail. A totdl17 institutions responded but only 26
provided any information regarding the campus sgcteport. Furthermore, only eight
colleges were considered to be in full compliandh the notice requirement. Callaway,
Gehring, and Douthett (2000) reflected that eithstitutions were unaware of the notice
requirement in the Clery Act or institutions werenilling to comply with the expensive
and cumbersome unfunded mandate. The latter scesg@ms “unlikely given the
significant amount of student financial aid receivsy two-year college students and the
effect the loss of aid would have on these insting’ (Callaway, Gehring, & Douthett,
2000, p. 190).

Four-year colleges.In 2001, Kerr found that 122 higher education tstns in
the Midwest had failed to comply with the Clery Adthe population consisted of four-
year public, private non-profit, and private pr@pary universities. Surveys were
administered to campus security officials askinggthier their respective institutions
were complying with the Clery Act. Kerr discovertdet colleges and universities were

not adhering to the Clery Act despite the admiatstis’ perceptions that their colleges

8 Private institutions include church related codiegindependent colleges, and proprietary colleges.
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and universities were in compliance. Kerr recomdeeithat a unified reporting format
be added to the Clery Act to ensure that all ceegnd universities receive the same
guidance for reporting. Kerr also acknowledgedrtbed to restructure the Clery Act so
that no requirements would be left open for intetation by campus leaders.
Campuses have never been free from crime andnze]although the nature and
extent of the violence has evolved over time. Whievolution of campus crime,
campus administrators have faced challenges ironelsipg to the problem. Federal
legislation was enacted as needed to addresssuie for the benefit of the public and
campus communities. Colleges and universitiesalogect to governance from external
sources, which include the federal government hadtburts. The US Department of
Education has stated that it “is committed to einguthat postsecondary institutions are
in full compliance with the Clery Act, and enforcemt of the Act is a priority of the
Department” (Campus Security, 2012). Collegesiamndersities are subject to steep
consequences for failing to comply with the Clerst. AAs previously mentioned,
financial losses from lawsuits and negative putylican be detrimental to the financial
stability of an institution, and the statutory cegaences for failing to comply could
cause the demise of a college or university thatccnot continue in its educational
mission without the support of federal dollars. ddnthe Clery Act, if an institution has
substantially misrepresented the number, locabonature of the crimes reported, the
Secretary of Education shall impose a civil penatiyto exceed $35,00 for each
infraction (20 U.S.C. § 1092(f§).The Secretary may also suspend or terminatelegeol

or university from participating in federal studdintancial aid for failure to comply with

° The fine increased from $27,500 in 2012.
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the Clery Act (20 U.S.C. § 1092(f)). Most instituts would not survive without the
support of the federal government.

Similarly, lawsuits force colleges and universitieexpend fiscal resources in
defense of legal claims (Sloan & Fisher, 2011).n&4ois not only spent paying jury
awards, out of court settlements and legal feesalso from “negative publicity which
could have detrimental effects on an institutioamage and reputation” (p. 129). As a
result, “colleges and universities would literdiyarn they had ‘millions of reasons’ to
take their security policies and operations mor@sasly and change their behavior
accordingly” (Sloan & Fisher, 2011, p. 129). Admstrators should be proactive in
complying with the Clery Act because the legal @mpgences that arise from fixing

problems are more costly than preventative measures
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CHAPTERTHREE
METHODOLOGY
Research Design

This study was conducted using a legal researdgrde#lthough legal research
has been the eminent design method within the lBaimunity, it is “not considered
one of the traditional forms of conducting reseastthin the education arena and is not
included in the cluster of research and designsasuoffered to graduate students in
education” (Sughrue & Driscoll, 2012, p. 2). Legadearch is neither qualitative nor
guantitative and can encompass both methods ddatgycollection and analysis. The
more in-depth and comprehensive the study, thagrékelihnood that qualitative,
guantitative, and even historical methodologies ldvdne used to supplement traditional
legal research (Sughrue & Driscoll, 2012). As sigie method, legal research is the
“process of identifying the law that governs an\aigt and finding materials that explain
or analyze that law” (Cohen & Olson, 2000, p. 2i this study, court cases and agency
investigations will be explored to determine howytihave explained or analyzed the
Clery Act which is the governing law.
Justification of Legal Research in Education

The discussion of converging law and educationceasered on the laws
affecting secondary and primary schools, but tlksgussions are also extremely
relevant in the realm of higher education law (Reldf 2003a; Heubert, 1997). Redfield

defines a new class of educators and lawyers whbtattuned to the contextual reality of
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the other’s discipline” (p. 2). This new classagiministrators educated in the legalese of
higher education will “act preventively to avoidminimize legal entanglements and
proactively to influence both litigation strategydagovernment policy” (p. 2). Working
with this new pedigree of campus leaders will e breed of lawyers, educated with a
deeper understanding of institutional practicesiamgbrtant educational policies
(Redfield, 2003a). This convergence of educatimhlaw is a collaboration to conquer
the legion of legal issues confronting higher edioca including lawsuits and legislation.
Legal research in education is crucial to undedstanthe complexity of legal
issues affecting the organization, governance |@aakrship of higher education.
Specifically, such research is important to expps¢ential legal vulnerabilities that
result from misguided or outdated educational pedi@nd practices” and to educate
administrators about the “trends in judicial reasgrand in applied legal principles that
determine the legality and reasonableness of lalGyp and practice” (Sughrue &
Driscoll, 2012, p. 2). Mark Yudof was a former k@v who joined the ranks of higher
education administration and during his presideatdyne University of Minnesota, he
postulated:
Too little attention has ...been devoted...to the reatdrthe relationships
between attorneys and clients...Much... of today’'s &awl-education
research is misdirected in its approach to the-aecten of law with
education institutions...[R]esearchers...fail to captilnre richness of the
legal environment in which school professionalsratee..[M]any lawyer-
researchers ignore the wisdom of other disciplexeept in the most

superficial adversary ways...Furthermore, lawyer-aedeers tend to treat
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complex organizations and individuals the sameyrigiy the complex
nature of organizational behavior in schools (19{9,11-12).
A collaboration of law and education would creatsatance between competing legal
and educational interests (Heubert, 1997).

Interprofessional collaboration is defined aslihkage of “experts from the same
or different backgrounds that build on each othstrengths, backgrounds, and
experiences and together develop an integrativeoapp to resolve a...problem [of
research, education, or practice]” (Heubert, 199562). Some faculty and practitioners
resist interdisciplinary work expressing conceirat tollaborations would diminish their
claim of expertise and the autonomy of their prei@s (Heubert, 1997). For
improvement in education policy and a better urtdeding of higher education law,
interdisciplinary research is both advantageousaamatter of good practice.

Education practice and policies have improved fomltaboration between
lawyers and educators. For example, first amenticeses and laws have been analyzed
to assist administrators in understanding what ttomnss free speech in the classroom
and on campusséeFischer, Schimmel & Stellman, 2003; Wright, 20B&dfield,
2003b). With the increase in suicides relateduibying and cyber-bullying due to
changes in technology, guidance is necessary terstahd how the law applies to this
problem with regard to institutional liabilitg€eGibbs, 2011; Furniss, 2000).
Furthermore, the world of academia has forever Ipéggued with questions regarding
academic freedom. Researchers are constantlyngeeikection to define academic
freedom, to determine what protection it provideg] to distinguish who or what is the

recipient of that protectiors¢eKaplin & Lee, 2007; Byrne, 1989; Barendt, 201The
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law has always influenced and defined issues ica&thn. The Clery Act presents
another opportunity for partnerships between lagyerd educators to better resolve
compliance problems.
Conducting Legal Research

Legal literature is accessible both in print aret&bnically. Legal databases are
comprised of publications in chronological ordetlasy were issued. Some data, such as
the US Constitution and judicial cases, has bedorae for over 200 years (Cohen &
Olson, 2000). Laws and cases remain effective tagealed by the legislature or
overruled by judicial opinions. Sources of law dngded in primary and secondary
sources. For the purpose of this study only prynsaurces will be utilized.
Primary Sources

Laws and judicial opinions are primary sourcesmBry sources are “the official
pronouncements of the governmental lawmakers:dhe cases, statutes, and
regulations that form the basis of the legal daetr{(Cohen & Olson, 2000, p. 7). The
Clery Act was enacted by Congress, codified andrpsitibject-matter order in the codes
of the United States. Federal statutes take pesmedover case law and are second in
authority only to the United States Constitutid®ongress directed the US Department of
Education to implement the statutory provisionshef Clery Act. Therefore, the US
Department of Education has broad powers to addgs and issue orders. Properly
adopted rules and regulations have the same fartieeastatute and are published in the
Code of Federal Regulations.

Case Law refers to the “opinions of courts whilenadstrative agency rulings are

called decisions, opinion, or orders” (RedfieldD20pp. 10-11). Case law can be

44



decided under common law in the absence of a statudecided under a statutory
provision such as the Clery Act. Case law restprecedent, which means the case
decided today will govern the case determined toowthat is brought under the same
legal principle. The doctrine, calledtare decisigto stand by things decided), requires
courts to follow their own precedent” (p. 11). ndhis doctrine the law remains
constant and predictable and will only be changkdmthe court rejects an earlier
decision or by a legislative enactment.

There exists a hierarchy within the structure eflthnited States judicial system.
Matters are tried either in the federal court gyste individual states. The federal
system consists of trial courts, appellate coansl, the United States Supreme Court.
Federal trial courts, divided into ninety-four dists across the country and its territories,
generally decide issues of fdand such verdicts are binding on the parties ireakand
cannot be appealed; therefore, the cases haveenedantial effect and usually do not
result in written judicial opinions (Cohen & OIlsd200). Appellate courts, divided into
thirteen districts across the country and its terigs (Figure 4.1), decide issues of taw
appealed from the lower trial court (Cohen & OIsadQ0). An appellate court decision
is more likely to be published in a federal repo&e it holds precedential value to the
lower courts within its jurisdiction. The Unit&tate Supreme Court is the supreme
court of the land and is generally the court of tasort, except in special cases where it

is the court of original jurisdiction (Cohen & OIsa2000). The role of the Supreme

% An example of an issue of fact decided by a judgeny is whether an institution is liable afterfailed
to protect students by putting safety locks ondbers in residence halls.

' An example of an issue of law is whether the loeairt properly interpreted the statutory provisiofis
the Clery Act when determining an issue of facpp@llate courts are usually comprised of “a pamel o
three or more judges who typically confer and \agssues after considering written briefs and oral
arguments for each side” (Cohen & Olson, 2000 45p46).
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Court?is “not to resolve every individual dispute, battrer to establish rules, review
legislative and administrative acts, and resol¥iedinces among appellate courts” (p. 2).
All Supreme Court cases are published in the USrtepbecause its rulings have
precedential effect over all federal and state tsour

Generally, the state court system follows the shi@earchy as the federal court
system with trial courts, appellate courts, andartcof last resort (Supreme Court)
within each state. State courts are establisheddwidual state constitutions, and the
appellate structure for each state is organizedrdot to the state’s constitution.
Similar to the federal courts, only the state alapelcourt cases are usually published in
state reporters.

Administrative cases maintain the same level ofiautly as case law but have no
precedent value as each case is handled indivydaedlording to the facts of that
particular situation. Occasionally, a party wilitiate an administrative hearing and
generally, it involves an agency acting to enfatsestandards against a regulated party
(Redfield, 2002). To enforce the Clery Act, the D&partment of Education conducts
investigations and issues a determination whicimatlbe appealed. If sanctions are
imposed, an institution can request a hearing. Admainistrative Proceedings Act
governs administrative hearings.

Data Collection
Court Cases
Conducting legal research has improved with theades in technology.

Researchers do not have to spend hours poringradexes in the library to find relevant

 The Supreme Court has discretion over the casel hiear and the issues of law it will considérhe
Supreme Court is comprised of nine members “wh@&jly confer and vote on issues after considering
written briefs and oral arguments for each side3H€h & Olson, 2000).
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cases and statutory provisions. Electronic datbhave combined resources into one
“central location” that can be accessed using aptaen with internet access and
subscriptions to the two major commercial datalsyseems, LexisNexis and
WestlawNext (Cohen & Olson, 2000). Most educatiamstitutions provide
subscriptions for the campus community to one ¢ bdatabases.

WestlawNext was used to collect the cases fordtiidy. The database contains a
comprehensive collection of case law, court documestatutory provisions and other
information while allowing researchers to deterntimeir own criteria in conducting
legal research (Cohen & Olson, 2000). After signmto the database, the first screen
that appears contains the blank search field witioos to choose the jurisdiction
(federal or state) and type of material (case$yt&s, or regulations). Using the
jurisdiction shortcut next to the search field @edrch button, the dropdown arrow was
depressed. Both state and federal options weeetedl by checking the boxes next to
those options and clicking save. In the window neltbe type of materials was located,
the word “cases” was chosen, as the data to bearsgddicial opinions. Choosing
“cases” opened up a new window, indicating thatealeral and state courts would be
searched using the applicable terms or phrases.

The search for this study was very narrow as oages where the courts
mentioned the Clery Act were used. The searchddnat were entered in the specified
field were “Clery Act,” including the quotation ni&. The search produced nineteen
cases of which five were eliminated. The firstectisat was eliminatedjavlik v.

Johnson and Wales Universi§90 F. Supp. 2d 250 (D.R.I. 2007), is a fedeistridt

court case that had been appealed to the appetlate The appellate court case, which
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was used in the data, was a review of the lowertsodecision. The second case to be
excludedEarvin v. City University of New Yqr&3 CV 9521 BSJ DCF, 2008 WL
5740359 (S.D.N.Y. 2008), was not about the Clert; Bat was filed because a person
was applying for a job at the University and théekiincluded campus security
measures. Similarlygurka v. University. of Pittsburgh of Commonweaistem of
Higher EducationCIV. 2:06-CV-875, 2008 WL 219316 (W.D. Pa. 2008as also an
employment case where the job duties included Gdetyreporting and there was no
discussion of the lawPaige v. Jackson State Universi8y09CV50-WHB-LRA, 2009
WL 230709 (S.D. Miss. 2009), was eliminated frora tfata as it was filed bypo se
individual who listed the Clery Act, but did not keaany claims in the complaint against
any party; therefore, the court lacked jurisdictomer the subject matter (or the lack
thereof) and the matter was dismissed. The fias¢to be exclude@aledonian-Record
Publishing Company. v. Vermont State Colled&% Vt. 438, 833 A.2d 1273 (2003), was
a lawsuit filed by a newspaper seeking disciplimagords from the institution under the
Freedom of Information Act. The court instructid tnstitution to follow the mandates
of the Clery Act and dismissed the case with nthiardiscussion of the Act.

The federal district trial court issued two deamsonDoe v. University of the
South 687 F. Supp. 2d 744 (E.D. Tenn. 2008hich were combined as one for purposes of
this study, thereby reducing the number of casdisitieen. Those thirteen cases were
then printed and briefed for data analysis.
Agency Investigations

The US Department of Education investigations veetiected by inputting the

search phrase “Department of Education Clery Aafations” (excluding the quotation
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marks) in the google search engine. The firstooptid appear as a result of the search
read, Clery Act Reports — Federal Student Aid -Dé¢partment of Education. That
choice was selected, which led to the agency’s clatéer containing all of the
investigation reports. The data center contaimestigations dating back to 1997, and
the reports are searchable by year or by institutio

There are currently 63 investigations reportedigyWS Department of Education
from 1997-2014. Five investigations were consaédaresulting in 58 reports. In 2003,
the three University of California reports wereueed to one as the Department of
investigation conducted its investigation agaihstihstitution and its branch locations
and issued the same report for all three brancBesilarly in 2009, the community
college branch locations were issued as four sepegports although only one
investigation was conducted, and the reports waaetical. The 58 investigations were
reviewed electronically and briefed for data anialys

Briefing

Legal research involves a procedure called briedimgse and for this study, an
agency report. A case brief is an analytical sumyrofa court opinion or agency
decision that assists the researcher in undersigquide case (Redfield, 2002). The
process of briefing a case consists of identifyhmgessential components within the case
and summarizing those components in an organizeshena Briefs enable researchers to
quickly access relevant information without reregdihe entire case. The information
presented in Chapters Four and Five are the eakeathponents of each case and

investigation.
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Population

Thirteen cases were analyzed for relevant inforonategarding the Clery Act
and detailed in Chapter Four. These cases atieosk that have been published which
mention the Act in the court’s analysis. The skdoe this study was intended to be
narrow, but this small number of cases does notsent all lawsuits filed due to campus
violence. Furthermore, these cases are not dlhthae been filed where a violation of
the Act was used as a basis for the lawsuit. Hewehe thirteen cases detailed in the
study represent the total number of cases that $ipe@fically mentioned the Clery Act
in published decisions.

The agency investigations represent the totalladhate issued by the Department
of Education. Of the 58 that were analyzed, 55evamtermined to have violated the
Clery Act. Chapter Five details the 55 investigas.

Data Analysis

Once all the data was compiled and briefed, thetaases were presented by the
jurisdiction deciding the mattes€eFigure 3.1). In legal analysis, the jurisdictien
crucial in understanding the type of court andithglications flowing from the court’s
decision. It was also important to organize thia dathis manner to answer the research
guestion regarding the consistency of court casexsa jurisdictions. Although this set
of data could have been presented differently, sisathronologically, the best
organizational method was utilized. Within eactsiction, the cases were presented
chronologically by the date of the decision andhtbphabetically when more than one
case was issued in the same year. For discussi@isapter Six, the court cases were

grouped as followed:
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1. Organized by date of the decision.
2. Organized by party to the case.
3. Organized by type of institution.
4. Organized by type of allegation.

Unlike the court cases, the agency investigatiom®wresented chronologically,
but also alphabetically when more than one invattig was reported in a given year.
For discussions in Chapter Six, the agency repagte grouped as followed:

1. Organized by date of the report and the amourtiefihe.
2. Organized by date of the decision.
3. Organized by type of institution.
4. Organized by type of violation.
Both the case law and investigation data were #ématyzed for themes, similarities and

differences, and recommendations.
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The Thirteen Federal Judicial Circuits
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Figure 3.1 Thirteen Federal Judicial Circuits
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CHAPTERFOUR
FINDINGS
Court Cases
This chapter details the findings of the publishedrt cases and answers the
guestion: What cases addressing the Clery Act haea published by courts
determining the liability of higher education iigtions? Thirteen court cases have been
issued and are detailed below. The cases ard hstording to the jurisdiction in which
the cases were decided and divided into three caésgby the type of court deciding the
issues of law: federal courts of appeals, fedasttidt courts, and state courts.
Federal Court of Appeals

The highest court represented in this studyadihited States Court of Appeals,
the federal appellate court. As explained in Caiaphree, these courts determine
whether a lower federal court rendered a correigraenation in answering a question of
law. These courts set precedent for the jurigaiiciin which the case was decided. Two
courts from differing jurisdictions have issuedmipns regarding the Clery Act. Table
4.1 illustrates those cases.

Table 4.1 United States Court of Appeals Cases

Federal Court of Appeals
Jurisdiction Case Date
First Circuit | Havlik v. Johnson and Wales Univeysit 2007
Seventh Circuit Lees v. Carthage College 2013
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First Circuit

Havlik v. Johnson and Wales Universt®9 F.3d 25 (1st Cir. 200Avas the first
case in which a federal appellate court consid#readhotification requirements mandated
by the Clery Act. On September 17, 2004, Christoptavlik, enrolled at the University
as a junior, engaged in a physical altercation witéllow student. Havlik punched the
other student, causing the student to fall anthisihead on the sidewalk. As a result, the
student suffered a concussion and a fractured.sKink local police responded to the
incident and charged Havlik criminally.

The incident, once reported to the campus safetysanurity office, triggered an
investigation by University officials who determa#hat the altercation occurred because
of fraternity animosities. The investigation card#d that Havlik was the aggressor who
reputedly brandished a knife at the time of thedet. The University’'s attorney issued
an alert notifying the campus community of the réga crime. The alert indicated that
an altercation occurred between two fraternity stusl where injury resulted and a knife
was brandished. The report noted that Havlik iagedly the responsible party.

The student conduct board found Havlik guilty adadting another student and
acting lawlessly but found him not guilty of possieg a knife. The conduct board
recommended dismissal from the University. Whenlidappealed the decision, the
Vice President of Student Affairs accused him afdyand called his fraternity thugs.
Later, when the appeals officer asked the Vicei@eeas of Student Affairs whether he
knew of any reason the decision of the conductdehould be overturned, the Vice
President responded in the negative. The app#alsraffirmed the recommendation

for dismissal. After Havlik was cleared of hisminal charges, he filed suit against the
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University alleging defamation of character du¢h® crime alert and breach of contract
due to an unfair appeals process.

Defamation. The court analyzed the defamation claim firssbgutinizing it
under the lenses of the Clery Act. Defamationfalse statement about an individual,
negligently published to a third party, withoutwaéified privilege which causes harm to
the individual. The court noted that even if ttetament had been false, the University
operated under a qualified privilege to issue tirae alert because of the Clery A¢t.

The court rejected Havlik’'s argument that the @&ffrpus altercation was not
covered by the Act. It upheld the intent of thd #bich requires intuitions to report
crimes occurring on public property, defined as-named property, near the institution
and adjacent to a facility owned or controlled bg institution. The University’'s
attorney issued the alert because it occurred srea near the campus that students were
known to frequent. The court determined that casrgadety is the first priority, and if
doubt exists as to whether a crime should be reddrécause of the location of the
crime, the “need to assure safety and securitgdarpus communities counsels that
doubts should be resolved in favor of notificatigiavlik, 509 F.3d at 32).

Similarly, the court found that the University’s@ney did not act with ill will or
malice in issuing the crime alert, and therefore ywatected by privilege. Under Rhode
Island law, an individual is covered by privilegéen that individual acts in good faith
with a reasonable belief that there exists a legalal, or social duty to disclose
information or that disclosure is necessary togmbself or others. An individual loses

the cover of privilege when the primary motivelisill or spite, and as the plaintiff,

B The Act requires every institution to make timedports to the campus community regarding crimes
considered to be threatening to other studenteeamloyees.

55



Havlik had to present facts to show where the astaf the University’s attorney
indicated malice.

Havlik contended that the crime alert accused Hilrandishing a knife for
which he was cleared. Havlik also asserted thatdseidentified in the crime alert when
approximately five other crime alerts were issusghrding students and names were not
mentioned. The court determined that neither fadédeated the privilege in that the
University’'s attorney was not aware of the outcarhthe hearing when the alert was
issued, and the identity of the students in therothime alerts were not known, therefore
names could not have been mentioned. On at leasbther occasion where the student
was known, the student’s identity was disclosethealert. Consequently, the court
found that the crime alert was consistent with ibethcampus incident report and the
local police report; the crime alert was issuegrevent similar incidents by notifying the
campus community of the potential danger; and tideace did not indicate that the
University’'s attorney knew Havlik or harbored atwiill towards him.

Breach of contract Havlik's breach of contract claim arose from teens set
forth in the student handbook, which establishes.thiversity’s responsibilities toward
students. Specifically, Havlik pointed to the aglseorocess within the handbook that
states a student can appeal a decision from thducbboard and the appeals officer must
review the decision of the conduct board and issuding. Havlik alleged the
University breached its duty of good faith and té@aling when the appeals officer
consulted with the Vice President of Student AHauho had accused Havlik of lying
and called his fraternity members thugs. Havlduad the appeals officer was

improperly influenced by the Vice President anditffiermation within the crime alert.
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In reviewing the language within the handbook,dbert determined that it failed
to specify what information the appeals officer ldoconsider when reviewing a matter
being appealed. Therefore, a consultation withvite President of Student Affairs
would not have been unreasonable and evidence atasibmitted which indicated the
Vice President repeated the remarks made to Havlike appeals officer. The court also
noted that had the appeals officer read the crepert, it was not contradictory to the
materials given to the hearing officer for revieWltimately, the court determined that no
evidence existed to show the appeals officer “igdgromised protections, improperly
consulted certain proof, acted arbitrarily in cargyout the procedures in the handbook,
or made her decision in bad faitiigvlik, 509 F.3d at 36). The court affirmed the
decision of the lower court, which had granted s@amynjudgment in favor of the
University.

Seventh Circuit

Six years later, the United States Court of Appéaishe Seventh Circuit decided
a matter pertaining to the Clery Act. llees v. Carthage Collegel4 F.3d 516 (7th Cir.
2013) Katherine Lees was sexually assaulted in her doom by two men wearing
college paraphernalia. Shortly after midnight @pt®mber 21, 2008, the two men
entered Lees' room and attempted to talk to hbe idicated that she was deaf and the
two men laughed and walked away. They returnedvaniiinutes later and assaulted her.
When the second man attempted to rape Lees, slobgulihim in the face and both men
fled the dorm room. The men were never identif@dorosecution. Ultimately, Lees

withdrew from the College.
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Negligence. Lees sued the College alleging it was negligeptraviding a
reasonable standard of care with regard to camgugisy measures. Specifically, she
alleged numerous security deficiencies at the @elend residence hall, she presented
the history of sexual assaults on campus, anda@hterded that the College did not
adhere to the recommended practices in the fiethoipus security. To prove these
allegations, Lees sought to introduce the expstin®ny of a premises security expert.
The University moved to exclude the testimony @&f ¢éxpert, and the district court ruled
in favor of the University. Without that testimgriyees lacked the relevant evidence to
prove negligence and therefore appealed the deaidithe district court to the appellate
court.

Negligence is the doctrine that a duty existeokeach of that duty occurred, the
breach caused injury, and loss or damage is sdffezeause of the injury. Courts have
long held that if the specifics of the duty of careolve specialized knowledge, expert
testimony must be provided to establish the stahdacare. The district court did not
exclude the testimony because the expert was ratifiqd, but rather because it
determined that the expert failed to follow a feleamethodology in reaching his
conclusions regarding whether the College breaghetuty owed to Lees.

In reaching his conclusions, the expert reviewéddegs statements (e.g. the
testimony of the College’s former director of setr visited and inspected the security
conditions of the dorm; reviewed the various sdygunrotocols at the dorm and College;
reviewed Clery Act mandated crime statistics anlicpaeports involving sexual assaults
on campus; compared the College’s practice torttlestry standards as published by the

International Association of Campus Law Enforcenfsaninistrators; and surveyed the
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professional literature on campus sexual assamttcampus security practices. Based
on his professional experience, the expert concdukat the College fell short of the
standard practice because it did not have a paymabn the basement door which would
alert security if the door was being propped operahy period of time; dorm lobbies
were not staffed between the hours of midnight2adn.; visitors were not escorted to
dorm rooms by the students they were visiting;hiding lacked security cameras in
critical locations; and students were encouragdaép their dorm rooms open to
socialize. The expert also determined that thebmrrof sexual assaults on campus
between 2003 and 2007, five of which occurred i072Qvas an indication of the lack of
security measures on campus, which fell below thedard of care.

The College argued that the International Assmriadf Campus Law
Enforcement Administrators guidelines were meremanendations that did not
represent industry standards; instead, the expeti@ have compared the institution to
similar institutions using community standardslfest practices. The College also
reasoned that the expert failed to distinguish betwacquaintance rape and stranger rape
in the campus statistics when making his conclission

The court found that while the guidelines standifane did not establish a
standard of care, the relevant question was whethresulting the guidelines is a
methodologically sound practice on which to basexgrert opinion. To establish a
standard of care for campus security, the coudrdened the methodology to be sound.
Furthermore, it explained community standards cteldised as a part of reliable
methodology, although such analysis was not neges#alditionally, the court

concluded that while the statistical history of gars sexual assaults was important to

59



establish reasonable security measures, failimfistonguish between acquaintance rape
and stranger rape did not reflect the applicatioreliable principles and data to the facts
of the case. Regarding the expert’s opinion ordblk of monitoring in the lobby, the
open-door socializing policy, and the absence ofiss cameras, the court found
insufficient experiential data analysis about tee af such practices in college residence
halls. Finally, the court noted that the admidiibof the expert testimony “turns on
whether its substance speaks to the standard etltar Carthage was required to meet”
(Lees 714 F.3d at 527). Evaluated under that prenaiskeast some aspects of the
testimony were admissible as to particular secuméasures Carthage failed to provide,
and the matter should be presented to a jury tatarmination.
Federal District Courts

The second category of cases fell under the fédestaict courts which are the
trial courts in the federal judicial system. Uswativil trials end with a jury decision
and a public record of that decision; however, waemssue of law is decided prior to,
during, or after a trial, the decision of the candy be published. Nine cases regarding
the Clery Act were published at the federal disteeel. Table 4.2 illustrates those cases.

Table 4.2 United States District Court Cases

Federal District Court
Jurisdiction Case Date
Second Circuit McGrath v. Dominican College of Blall 2009
Third Circuit Lewen v. Edinboro University of Pelyhsania 2011
Third Circuit James v. Duquesne University 2013
Third Circuit Frazer v. Temple University 2014
Sixth Circuit Doe v. University of the South 2011
Sixth Circuit Moore v. Murray State University 2013
Ninth Circuit Bruin v. Mills College 2007
Ninth Circuit King v. San Francisco Community Cojée 2010
Eleventh Circuit Allocco v. University of Miami 2Q0

60



Second Circuit

McGrath v. Dominican College of Blauved72 F. Supp. 2d 477 (S.D.N.Y. 2009),
was filed in the district court of New York. In Apof 2006, a female student was
sexually assaulted in her dorm room. The Colleged to investigate the sexual assault;
instead, it held a non-mandatory student meetimichwasted less than five minutes, to
discuss student safety. The College sent thenwitdia detective with the local police
department who was also employed as an instrugtbrthe College. The detective did
not conduct a criminal investigation and the mattent away.

One month after that incident, Wright was rapedHhsge men (two were students)
after leaving a party where students were openmgeming alcohol. Being noticeably
drunk, Wright was at the door of her room when tnale students took her to another
room where she was raped. A crowd had gatheresideudf the room during the
assaults to encourage the rapes and “high fiveafisailants. One of the assailants left
the room holding up a white sign to the surveillaeameras which read, “I WANT TO
HAVE SEX” and purportedly contained Wright's signi.

Wright woke up in her room the following morningre and bleeding. Her friends
took her to the hospital where she was fully exaajnncluding the use of a rape Kkit.
The examination confirmed substantial injuries #renurse indicated that in her 15
years of practice, she had rarely seen a victirh miore physical trauma. Wright
immediately reported the sexual assault to camfiisabs who sent her to the same
detective with the local police department, who aiz® a College employee. Despite
her many requests, the College took no other stepscommodate Wright other than

suggesting she seek counseling from the schoaispiist. University officials told
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Wright the College would do nothing until the crimal investigation was concluded. The
criminal investigation never began as the detectWesed to look into the matter. When
Wright's mother met with College officials, she wad the complaint would be difficult
to prove and was encouraged not to pursue a comwpMiright did not return back to
campus for the fall semester. She committed seliciddecember of that same year.
Wright's mother, McGrath, filed a lawsuit on hethladf alleging deliberate indifference
under Title IX, Section 1983 claims, fraud, intemtl infliction of emotional distress,
negligence, and wrongful death against the Col&geits officials in their individual
capacities. The defendants moved to dismiss thmplaont as to some causes of action,
and the court denied the motion.

Deliberate indifference under Title IX. Title IX states that no person shall, “on
the basis of sex, be excluded from participatigrbendenied the benefits of, or be subject
to discrimination under any education program dvayg receiving Federal financial
assistance” (20 U.S.C. § 1681(a)). A cause obaainder Title IX can arise from
student-on-student harassment if it can be provanthe institution is a recipient of Title
IX funding; the institution had actual knowledgetlé discrimination or harassment; the
institution acted with deliberate indifference; ahd discrimination is so severe,
pervasive, and objectionably offensive that it ifeees with the victim’s access to an
educational opportunity or benefit.

The court denied the motion to dismiss this casthe complaint sufficiently
alleged that the College was deliberatively ind#éf# to the report of the assault after it
was duly notified. The court noted that the Cadfedailure to act in deference to the

police “investigation” that never occurred coul@ye to be actionable. The court also
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considered that the College refused to make accatatioms for Wright as requested,
considering two of her assailants were also stedeldnhder Title IX, institutions are
obligated to conduct an investigation and maketargenation independent of a criminal
investigation.

Section 1983 claim.This claim is made when a person acting under tlttgoaity
of any statute, ordinance, regulation, custom,saige of a state has violated a federal
right of another. The complaint alleged that tlodl€ge officials acted under the
authority of the state when they collaborated hi local police detective, also an
employee, to conceal reports of sexual assaulkecifgally, the College officials
“engaged in a pattern of conduct designed to eWfelgtdispose of sexual harassment
claims that were potentially embarrassing to theet (McGrath 672 F. Supp. at 491).
The court determined the complaint to be sufficiastWright had a federal right to a
non-discriminatory police investigation.

Fraud. According to New York law, fraud occurs when a perbas superior
knowledge that is not readily available to anotled the person knows that the other is
acting on the basis of mistaken knowledge. Theptamt alleged that the institution
defrauded Wright into enrolling under false infotrmaa. Specifically, the failure to
report crimes under the Clery Act prevented stugl&oim making informed decisions
when applying for admission and deciding to enfbifle institution “intended to
misrepresent the safety of the school’s campusdardo induce students to enroll there
and Wright justifiably relied on this misrepresdita of campus safety...and was
injured as a result™McGrath, 672 F. Supp. at 491). The court held that fraad w

sufficiently alleged in the complaint.
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Intentional infliction of emotional distress. Finally, the court looked at the
claim of intentional infliction of emotional disss, which is made when the extreme or
outrageous conduct of an individual with the intentause, or without regard of causing,
severe emotional distress to another in fact cassesre emotional distress. The court
analyzed the complaint to determine whether iticketffitly alleged the intent factor as
well as the outrageous conduct. It determinedtti@tnsensitivity of the University
officials to Wright's report that she had been p&s enough to cause her severe
emotional distress, which meets the element ohint€urthermore, the court stated
“whether the reliance upon a police investigationducted by an officer who was an
employee of the College was outrageous conducieekag human decency must be
considered a jury issue under these circumstarazebas such, the allegations in the
complaint overcame a Motion to DismidddGrath, 672 F. Supp. at 493).

Third Circuit

Three cases came out of the Third Circuit. Altevstudent cases filed in the
District Court of Pennsylvania. The opinion in firet casel.ewen v. Edinboro
University of Pennsylvanj2011 WL 4527348 (W.D. Pa. Sept. 28, 2013s the result of a
Motion to Dismiss the complaint, which the couramged. After graduating from
Edinboro University in the spring, Lewen enroll@dai graduate program in August of
2007 and moved into the dorm. She brought hecaliBer revolver with her and kept it
in the dorm room. On the first day of class, Lewsenght advice from a classmate about
where the revolver could be stored. The followiiay, an officer came to her dorm room

to collect the gun, indicating he had been toldrsfeded assistance storing it. The
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officer collected the gun and told Lewen she caetdeve it at the end of the school
year.

Later that evening, Lewen was escorted to the@astation and informed that she
had committed a criminal act by possessing an ustergd handgun on campus. She
was told to sign an agreement voluntarily withdiragvirom the University to avoid
prosecution and disciplinary action. The officexauld not listen to her pleas that she
had done nothing wrong, so Lewen signed the agneenfes part of the withdrawal
agreement, she was banned from campus permandwetiyen filed a lawsuipro se
against the University alleging 32 causes of actidtlithough courts are lenient toward
pro selitigants because they proceed without legal celyise complaint failed to allege
any cause of action that could be tried. Neveedglthe court analyzed the Clery Act
cause of action in its opinion.

The Clery Act. Lewen contended that the University violated therZAct
because it failed to have her arrested for hasneghandgun on campus. Furthermore, it
failed to report the crime as mandated by the Chentyin its annual crime report. She
argued that the University had an obligation uriderClery Act to prosecute and then
report her crime. The court rejected the argurbenause the Clery Act does not create a
private right of action. Specifically, the Act t¢a that it does not “create a cause of
action against any institution of higher educatiorany employee of such an institution
for any civil liability; or establish any standasficare” (20 U.S.C. § 1092(f)(14)(A)(i)).
Consequently, this cause of action was dismisséavior of the Universityalong with

31 others.
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The second case in the Third Circuit also arisa® fan incident involving
firearms. InJames v. Duquesne Universi@g6 F. Supp. 2d 618 (W.D. Pa. 201.kmes
and his teammates were shot leaving a school deideoy a student group on campus
the night of September 16, 2006. In accordanclke past practices regarding the annual
dance, the student group invited University stuglefieir guests, and students from
neighboring higher education institutions and tigeiests. The University assigned two
police officers to provide security in accordanaghits policy. One female student
(Female A) brought her boyfriend and his two frisndho were not enrolled at the
University, into the party with the full knowleddgeat they were carrying weapons. The
party ended without incident, and everyone depdrted the student union.

While walking to their dorm, James and his tean@sm@ncountered a young lady
(Female B) who began to “flirt” with one of therthis interaction was noticed by
Female A’s boyfriend and friends, who were carryiveppons. Female A’s guests
called Female B over to them and confronted th&diball students in a threatening
manner. Although words were exchanged, the steddtempted to walk away, as they
did not want to get in trouble and risk their babké careers. The two friends pulled out
their guns and started shooting at the studeriteeitback as they walked away. Five of
the basketball players were shot, but no fataltiesurred. The two gunmen were
arrested, plead guilty to aggravated assault aechated homicide, and sentenced to
multiple years in prison. Female A plead guiltyécklessly endangering another person
because she knowingly brought guests onto campugragaweapons, and Female B

plead guilty to rioting with the intent to commifelony.
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Negligence.James was shot twice in his left foot, which causedsignificant
injuries and scarring from surgery. He was unablelay basketball the following
season. He sued the University, alleging it wagigent the night of the incident and, as
a result, he was harméd As previously explained, negligence is proverebtablishing
a duty owed and a breach of that duty which isttoimate cause of a resulting harm or
injury. James claimed that the University oweditydo provide reasonable security on
campus because of previous incidents of violenavakenced in the crime reports. He
also claimed that because the University was attateguests would be on campus due
to the party, it had a higher level of responsipilo provide adequate security. Finally,
he argued that had the University provided secunigasures upon entrance to the party,
the weapons would have been confiscated, and thetisjs would not have occurred.

In contrast, the University maintained that it ow® duty to protect James from
spontaneous criminal shootings by third partiesxevg was obligated to provide
campus security, as it was not foreseeable thét timinal behavior would occur.
Additionally, the University contended that thesenp causal link between the duty owed
to James, if any, and the injury as it was notaxipnate cause of that injury. The court
ruled in the University’s favor, noting that an it&tion to guests to visit the campus does
not give rise to an expectation that they will cortriglonies while on campus.
Specifically, the court stated there was no “reabtsexpectation that the type of harm
in question had an increased likelihood of occgron the defendant’s property such that
the failure to prevent or protect against it carsaiel to be a form of negligencelames

936 F. Supp. 2d at 641).

" Four of the students who were shot sued the Uritye@ne filed in state court and the others befbre
district court. Discovery for all four cases wemnsolidated and coordinated.
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Furthermore, the court held that the Universityswat expected to provide
additional security than it normally did for evewnts campus. For the University to
breach a duty owed, it would have to be provenithditl not provide the adequate
security when compared to similar student-sponsevedits on campus. There was no
evidence presented that security should have iedwatieckpoints at the entrance of the
dance in the likelihood that individuals would benad with weapons, or included more
officers to escort students from the dance. Camsetty, the court declined to “impose
liability based not on the failure to act with duare with regard to the program of
security that had been provided, but on expectatidrmore or better benefits than can
reasonably be expected from the program as offddeniiies 936 F. Supp. 2d at 645).

Finally, the court reviewed the statistics froma tBlery Act report, which
indicated that between 2003 and 2005 there wernegiggravated assaults, two involving
a handgun. One of the incidents occurred on campese an individual shot at a cab
driver for blocking the entrance to the dorm witk ¥ehicle. The second was reported
because a group of underage teenagers stole @oaafcampus store and, when
arrested, one teenager had a handgun in his passe3$ie court found that the statistics
did not demonstrate constructive or actual noticéhé University that the type of harm
that happened to James would occur under the cgtaumoes. Without actual or
constructive notice, the court declined to imposkeity on the University to protect
students from all potential danger, which woulceefively make them insurers of student
safety, an impossibility in the unfortunate reabtiof society. The court acknowledged
James’ suffering as a result of the incident angleasized the importance of campus

security as a priority for institutions of highetuegation; however, the consequences of
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holding the University responsible to provide abg®lprotections to its students, “would
divert tremendous resources from [the Universitgggsion and in turn would impede its
ability to advance a campus experience that indixlead exposure to cultural and
social diversity” James 936 F. Supp. 2d at 646-647).

The third case arising out of the Third Circitazer v. Temple University
CIV.A. 13-2675, 2014 WL 2547076 (E.D. Pa. June®,8),was decided on June 5, 2014.
The court granted the University’s Motion to Dissithe complaint based on the causes
of actions alleged. Frazer filed the case allegiregUniversity was responsible for the
actions that occurred on its campus. Frazer ldifoé student on an athletic scholarship,
dated a football player for approximately six maniiefore ending the relationship. On
the night of January 17, 2011, the football plagmtered the lobby of her dorm
noticeably drunk and was allowed entrance despédJniversity’s policy of registering
guests. The football player found Frazer in a r@mtializing with friends. Frazer
refused to speak to him and went to a room actaskadll. The football player forced his
way into the room and began yelling at Frazer whid ran down the hall to her own
suite. The football player kicked her door oped bagan threating Frazer, yelling, “If |
can’t have you no one can have yoktgzer, 2014 WL 2547076, at 2).

Frazer pleaded with the football player not tonméwer as he threatened to Kill her.
Other students intervened, restrained the foofidaller, and called the campus police.
Before they arrived, he was able to get away. fobtball player punched through a
window in the dorm hall leaving a trail of bloodHaed him. He called and texted Frazer
while hiding from the police. On instruction fraime police, Frazer answered the phone

and coaxed the football player into disclosinglbcation. He was taken into custody
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and called Frazer several times while at the pataton. Frazer left campus and
returned eight days later on January 24.

A disciplinary hearing was scheduled for Febru8yand the football player was
allowed to remain on campus pending the hearing.céhtinued to harass Frazer by
following her and sitting outside her dorm roomn @e occasion, the football player
stood beside her while she conversed with anotbdest, and they ignored him. Frazer
informed the officials of the behavior, but no aatwas taken to correct it. The football
player was found guilty at his disciplinary hearangd suspended for the remainder of the
semester. Frazer continued to participate on ¢lieyball team for another year until she
was removed from the team and her scholarship exesked. Frazer filed a grievance
and regained 50 percent of her scholarship, butneapermitted back on the team. She
later filed suit against the University allegingialation of due process and equal
protection, illegal seizure under Section 1983, amwstile educational environment and
retaliation claim under Title IX.

Section 1983 claim.As mentioned previously, a claim under Section 1983t
allege that a person was denied a right, securdavigyby an individual acting under a
specific authority of law. Frazer argued that Reurteenth Amendment right to not be
deprived of life, liberty, or property without dpeocess was violated when the
University failed to protect her from a fellow sard. The court rejected this argument in
that the constitutional right does not extend ttguting individuals from the acts of
others; instead, its purpose is to protect indiglddrom the government. Two

exceptions exist which could extend the protectoomclude the acts of others.
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The first exception, the special relationship exioep exists when the state
creates a relationship with an individual and exdifiore responsible for the safety of that
individual. Specifically, “such a duty arises omfere the state actor takes a person into
custody without consent, and by virtue of this odgt limits the individual's freedom to
act” (Frazer, 2014 WL 2547076, at 6). Under those circumstanite individual is not
able to defend himself from the actions of anothEris exception would not apply to a
student enrolled at an institution of higher leagibecause the student has freely elected
to receive an education from the institution.

The second exception, the state-created dangeptaeu, exists when a state
entity creates a danger or renders an individuakmualnerable to danger than had the
entity not acted at all, when a relationship exgtaveen the state entity and the
individual who is a foreseeable victim to the harmused, and when the entity acts with a
high degree of culpability that shocks the consmenThe court noted that mere
negligence in failing to act does not rise to #nel of creating a danger. Repeatedly, the
court has “rejected state-created danger claimdving student-on-student school
violence, even where school officials were alleggebave known of the dangerous
conditions within the school that ultimately resdltin injury...on the grounds that the
school did not affirmatively act to create the darig(Frazer, 2014 WL 2547076, at 7).
Frazer alleged that the University knew of the badlitplayer’'s propensity for danger
because he had threatened to kill his roommatdediodv teammate prior to the incident
with her. Although the University failed to adtetcourt found that without an overt act,

the facts did not substantiate a state-creatededaxgeption.
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Fourth Amendment claim under Section 1983 Frazer alleged that the
University violated her rights by subjecting hematoillegal seizure. The Fourth
Amendment protects individuals from unlawful resttdoy physical force or show of
authority; however, the protection applies to @strby the government and not private
individuals. The court found that Frazer failedatlege facts to support an intentional
seizure by the University or any of its agents.

Equal protection under Section 1983.This cause of action is demonstrated
when an individual who is a member of a protecladsc(e.g. race, religion, sex, age,
disability) is treated differently than those notle protected class under the same
circumstances. Frazer argued that she was trddferkently as a member of a protected
class, but she did not point to a particular ctasthe discriminatory conduct. Although
she holds the University responsible for the folbfllayer’s actions, Frazer did not
allege that his actions were targeted at womenese \wexual in nature. The court
determined that the University did not treat Fraaey differently than the football
player’'s roommate, who was also threatened. Furtbee, the University disciplined the
football player with a suspension for his condoetdrds Frazer.

Title IX hostile environment claim. As previously explained, Title IX mandates
that no person shall be excluded from any educatiogram or activity receiving federal
funds on the basis of sex. Furthermore, to recforestudent to student harassment, it
must be alleged that the University acted withlmette indifference to known acts of
sexual harassment. The court noted that the oBljqus incident that provided notice
of the football player’s violence was the incidenth the roommate. This incident was

not sexual in nature, meeting the requirement 8¢ TX. Furthermore, the court
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reviewed the allegation that following the incidenth Frazer, the football player was
allowed to remain on campus pending his hearing dmdng that time, he harassed
Frazer. The court determined those actions wa&setbf a jilted boyfriend not
amounting to sexual harassment that is sufficiesglyere, pervasive, and objectionably
offensive, and the University was not deliberagveldifferent as it held a disciplinary
hearing and suspended the football player.

Title IX retaliation claim.  Frazer alleged this cause of action because ake w
removed from the volleyball team and her athletivodarship was revoked. Frazer
connected these actions to her complaint agairesbbthe University’s football players.
The key factor in proving retaliation is timing hdre must be a showing of an “unusually
suggestive temporal proximity between the proteatsity (the complaint) and the
retaliatory action or there must be a pattern ¢hgonism coupled with timing to
establish a causal linkF(azer, 2014 WL 2547076, at 12). The court determined th
there were 15 months between the incident in 2@tltlze revocation of the scholarship
in 2012; therefore, the timing element requiredd@howing of retaliation was not met.
As a result, all the federal claims were dismissét prejudice.

Sixth Circuit

Two cases arose out of the Sixth Circuit, botlwbich were filed by students.
The first caseDoe v. University of the SoytB87 F. Supp. 2d 744 (E.D. Tenn. 2009),
alleged numerous counts of statutory, contractral,tort violations after the University
found Doe guilty of sexually assaulting a femaledsnt. A female student filed a formal
charge against Doe on August 30, 2008. After thvéfsity officials discussed the

matter, an investigation began without Doe’s knalgke Witnesses were interviewed,
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and sufficient evidence was collected for the jiadibearing that was scheduled for
September 18, 2008. The dean of students metaiehthe day before the hearing and
notified Doe of the charges against him. Doe wé&$the names of the individuals who
provided statements, was given a list of withessed,was told the time and place of the
disciplinary hearing scheduled for the next dayeas also informed that he needed to
provide a written statement despite the fact thahaestigator had already gathered all
the relevant information.

The following morning, Doe submitted a writtentetaent and was questioned
for the first time by the investigator just befohe judicial hearing. The panel of judges
consisted of the dean of students, who also a&eleaprosecutor, and three other
members of the Faculty Committee. The hearingthapproximately six hours, and
after deliberation, the committee found that Doe wailty of sexually assaulting the
female student in violation of the University’s sekassault policy and procedures. For
punishment, Doe had the option of a one semesspession with the sexual assault on
his permanent record or withdrawal from the Uniitgrfor two semesters. In choosing
either option, Doe would have to seek readmissiom fthe University’s admissions
committee.

Doe was informed of his right to appeal but wastiomed against appealing
because he might receive a harsher punishmenthdforore, Doe was told the female
student might pursue criminal charges if he appkak@nally, Doe was given the
deadline in which to vacate campus and instrudetestroy all written materials related
to the charge and the hearing. Doe did as ingd@nd he appealed the ruling by letter

dated September 26, 2009. He contended that hsotlishve sufficient notice of the
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hearing and the charge was not properly investigatéght of the fact that he was not
interviewed until the morning of the hearing shpliefore the hearing commenced. On
October 3, 2008, the vice chancellor denied theeapipy letter and affirmed the
committee’s rulings and actions. Doe withdrew fritra University with the possibility
of returning in the fall of 2009. He did not seeladmission and filed a lawsuit against
the University.

Title IX. Doe argued that the University’s student disciplrn@arocess is
contrary to Title IX. The Department of Educatizas mandated that institutions
“receiving Title IX funds adopt and publish griexamprocedures providing for the
prompt and equitable resolution of student compaatieging any action [e.g. rape]
which would be prohibited by Title IX"§oe, 687 F. Supp. 2d at 755). Furthermore,
institutions must adopt procedures that are fair eguitable, providing due process to all
parties involved. The court ruled that the misaandilleged by Doe is not a violation of
Title IX, but rather a violation of the DepartmeritEducation regulations, which do not
confer a private right of action. The DepartmdnEducation was the proper jurisdiction
to determine whether a violation had occurred. ddwet dismissed the cause of action in
favor of the University.

Declaratory judgment under the Clery Act. The Declaratory Judgment Act
allows any court in the United States to declaeeribhts of a petitioner and require
action as a result of the court’s judgment. Thercoonsidered five factors when
determining whether the lower court properly exadiits discretion in denying Doe’s
petition:

1) Whether the declaratory action would settle therowmersy;
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2) Whether the declaratory action would serve a usaigpose in clarifying the

legal relations in issue;

3) Whether the declaratory remedy is being used méoelhe purpose of

“procedural fencing” or “to provide an arena fos jadicata;”

4) Whether the use of a declaratory action would aedriction between our

federal and state courts and improperly encroacm sgate jurisdiction; and

5) Whether there is an alternative remedy which isebetr more effective.

(Doe, 687 F. Supp. 2d at 759).
Under the facts in this case, the court eliminaiedthird and fourth factors as irrelevant
and found that the first, second, and fifth factamesvented the court from declaring a
judgment.

Doe alleged that the University violated the Clagt, which mandates the
adoption of policies and procedures for campusglisary action in cases of sexual
assault. The Clery Act specifies that institutiad®pt procedures for on-campus
disciplinary action in cases of alleged sexual @ssahich shall include a clear
statement that (1) the accuser and the accuseshaitled to the same opportunities to
have others present during a campus disciplinasggading; and (2) both the accuser
and the accused shall be informed of the outconamypitampus disciplinary proceeding
brought alleging a sexual assault (20 U.S.C. § {f32(1990)). Doe did not allege that
he was not equally informed of the outcome of tbarimg, but rather that the timing and
scheduling of the hearing did not provide him tame opportunity to have witnesses

present.
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Regarding the first two test factors, the coulgduhat if it issued a declaratory
judgment, the matter between the parties wouleatettled. Doe also filed contract,
guasi-contract, and tort claims against the Unitsgrg/hich would remain unresolved
despite a declaratory ruling. Furthermore, sudhliag would not clarify the remaining
causes of action for the court as they are unikkatéhe Clery Act allegations.

In considering the fifth factor in the test, theud determined that the regulatory
provisions established by the United States Departraf Education were the proper
venue for deciding Clery Act violations. The corgterenced the potential fines and loss
of student financial assistance the University dawghin the guidelines established by
the federal agency. For these reasons, the dsortlsmissed this claim in favor of the
University.

The second case filed in the Sixth Circuit wagdkxtin 2013 by the District
Court of Kentucky. IrMoore v. Murray State Universit$:12-CV-00178, 2013 WL
960320 (W.D. Ky. 2013), the court granted the Ursitg's Motion to Dismiss on the
federal issues and remanded the state claims &tdteecourt. The facts indicated that
Moore was a full-time student enrolled at the Ursity and a member of the women’s
track and field team. On October 28, 2011, Moerm an e-mail to the head track and
field coach reporting that she had been sexuafigudted six weeks earlier in her dorm
room by a male student. Moore asked the coacimfamation about University
resources that would help her deal with the assaiie coach responded three days later
encouraging Moore to go to the Women’s Center onpees. The coach offered to make
an appointment for Moore and to accompany her Moaore agreed. After a number of

e-mail correspondences, an appointment was sebuglh the coach did not accompany
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Moore because she was out of town with the team fmmpetition. Moore kept the
appointment and self-reported the sexual assaaHrpus police on December 16, 2011.
The coach never reported the sexual assault aret f@lowed up with Moore or
inquired about her well-being. Moore filed suieging two federal causes of action:
failure to comply with the Clery Act and failure comply with Title IX. The court did
not make a determination regarding the state ai@us leaving those to be tried in state
court.

The Clery Act. Moore alleged that the University violated the @lact when it
failed to report her sexual assault. Like otharrts) the Sixth Circuit determined that no
private right of action existed; therefore, thesmof action was dismissed.

Title IX. The court analyzed the cause of action based oel¢neents that had
to be proven. The University was a Title IX reeipi of federal funds. The sexual
harassment alleged here, rape, is the type tsavere, pervasive, and objectionably
offensive that it could reasonably deprive an ifinal of educational benefits and
opportunities. Nevertheless, the court found thatUniversity was not on notice of the
sexual harassment before the assault took placevasdot deliberately indifferent to it
after it was reported. The court noted that “ffiading recipient does not engage in
harassment directly, it may not be held liabledamages unless its deliberate
indifference subjects its student to harassmentidid, 2013 WL 960320, at 4).
Specifically, “the deliberate indifference mustaaninimum, cause students to undergo
harassment or make them vulnerable toMbd¢re, 2013 WL 960320, at 4). As result,

this cause of action was also dismissed.
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Ninth Circuit

Two opinions came out of the Ninth Circuit coveri@lery Act issues. The first,
Bruin v. Mills College C06-05209 WHA, 2007 WL 419783 (N.D. Cal. 2007aswiled
by an employee alleging that her termination wésted to the Clery Act. Bruin was
employed by the college in a variety of positioreri 1998 to 2006. Bruin was an
outspoken advocate for race, gender, and disabiéised discrimination, and she alleges
that her advocacy of these campus issues led tehmmation. She alleged that in April
of 2005, her criticism of the College’s ineffectaad weak sexual harassment policy and
procedures, and violations of health and safetydstals caused her superiors to treat her
with hostility. Bruin was threatened with termiizatt, denied the full benefit allowed for
maternity leave, denied housing benefits, placedrobation, and demoted to a lower-
level position. Bruin argued that her flawlessorelcdid not support the treatment she
was subjected to by the College, which causedXtezree emotional distress. She did
not return from maternity leave and instead, resiginom the College because she felt
her superiors had constructively discharged her.

Wrongful discharge underlying public policy againg the College. This claim
is based on California’s public policy forbiddinglawful discrimination and retaliation.
Specifically, “the Supreme Court of California dédtshed the common-law tort of
wrongful discharge in violation of public policyB(uin, 2007 WL 419783, at 4). Bruin
contended that the College retaliated againstdrerdcalizing its Clery Act violations.
The College responded that the allegations weraevagthat they did not explain how
the College failed to comply with the Act. Becatise allegations were not specific, the

College claimed it was without notice of how it Mted public policy. The College
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agreed to allow Bruin to amend the complaint to deéliled information regarding the
Clery Act violations. The court granted the CodlegMotion to Dismiss the claim with
leave to amend the complaint to give specific Cleeyviolations.

Wrongful discharge underlying public policy againg officials of the College.
Bruin also applied the same allegation above agaartain officials in their individual
capacities. The officials argued that only the lygx (College) can be found liable for
wrongful constructive discharge and demotion. @bt ruled that only the employer
and not individuals could be liable for the caubadtion. It stated that “a tortious
wrongful discharge claim is inherently based oreamployer-employee relationship and
a basic duty imposed by law upon all employers'u{Br2007 WL 419783, at 8). The
individuals were not the employers of Bruin andldawt be sued as such. The court
granted the Motion to Dismiss this cause of actigainst the officials without leave to
amend the complaint.

The second case, also filed in the District Co@i€alifornia, is a decision from a
lawsuit filed against a community college. Kimg v. San Francisco Community College
District, C10-01979, 2010 WL 3930982 (N.D. Cal. 2010), Kives a student enrolled at
the College from 2006 until he was suspended i©200ng alleged in the complaint
that he made reports to the College for more thanyears that he was being stalked,
threatened, sexually harassed, and terrorizedg #tisted that he made numerous
complaints to the College’s administration and gmlilepartment, but nothing was done
in response. The perpetrator was allowed to rem@icampus without an investigation
taking place. King alleged that instead of takagtjon against the perpetrator, the

college came after him, the victim. He was ariésted suspended from classes and
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therefore, unable to complete his degree. Kingehetl the actions were motivated by
unlawful discrimination, specifically racial prafig and gender-based discrimination
when responding to victims of crimes. King fildgbtlawsuitpro seagainst the College,
alleging numerous claims.

The Clery Act. The court determined that the College’s failuredamply with
the Clery Act was relevant evidence, but not a eaisction to be tried in court. The
College’s Motion to Dismiss was granted withoutie# amend.

Title IX. King argued that the failure of the College to msbto his reports of
harassment was willful and amounted to deliberadédference under Title IX.
Furthermore, the College retaliated against himhfsreports of harassment, which
amounts to gender discrimination by the CollegpecHically, the College failed to
protect him from the sexual harassment of a pepsoctampus under its control and also
discriminated against him on the basis of sex, bailations of Title IX. Although a
valid allegation, the court found that the formathe complaint did not comply with
court rules. The court granted the College’s Mofiar a More Definite Statement,
giving King leave to fix the deficiencies in thenaplaint. The remainder of the claims
were also handled in a similar manner or dismisssduse the College could not be
sued due to sovereign immunity.

Eleventh Circuit

Only one case citing the Clery Act arose out efEteventh Circuit.Allocco v.

The University of Miami221 F. Supp. 2d 1317 (S.D. Fla. 2002yas an employment

case filed in the District Court of Florida. Formumiversity public safety officers filed a

 The full title of the case i8llocco, Fernandez, Garcia-Montes, Quevedo, SMantalvo, and Allen v.
City of Coral Gables and the University of Miamhe title is shortened for brevity in citation.
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lawsuit against the University and the City of Gdsables because they did not get the
same benefits and salary as full-time city officefsvo officers, Allocco and Fernandez,
alleged they were terminated for whistleblowingiolation of a Florida statute.
Specifically, they claimed they were fired for espay the University’s violations of the
Clery Act.

Whistleblowing. The officers asserted that University officials tiea criminal
matters administratively without properly reportingidents to law enforcement. They
stated that crimes were categorized as lower lgvales (e.g. burglary as theft) or not
reported at all, and crime reports sometimes “gisaped.” Finally, they claimed that
crimes which occurred on campus were not repoezhmpus crimes if the victim
contacted the authorities off-campus. For exangpfemale student overdosed in the
dormitory and the authorities were not contactetil she was off-campus, presumably at
the hospital, and the University did not include thcident in the crime report.
According to the officer, all of these instancesoamted to underreporting by the
University.

Florida state law prohibits “agencies from takietpliatory action against
individuals who disclose information to an apprapgiagency alleging improper use of
governmental office, gross waste of funds, or aigioabuse or gross neglect of duty on
the part of an agency, public officer, or employ@&tocco 221 F. Supp. 2d at 1366).
The law mandates that all state administrative chese(complaint or grievance
procedures) be utilized before an individual ingés a civil lawsuit. The court
determined that the officers had not exhaustestaleé administrative remedies regarding

the whistleblower claims. The court also determitiet the officers were time-barred
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from alleging the whistleblower cause of actiorheTime period for filing is 180 days
after the prohibited action (e.g. termination). tiBofficers filed the lawsuit more than
180 days after being terminated by the University.

Despite the procedural deterrents, the court aedlyhe claim under the relevant
statute. To establish a claim under the law, tfieass had to show evidence that they
engaged in a protected activity, suffered an advensployment action, and the adverse
action was related to the protected activity. &tlo, who was terminated on January 20,
1999, did not make his complaints to the Univeraltput the Clery Act violations until
nine days after he was terminated. It was allegatiFernandez made his complaints to
the University in 1997, and he was not terminateidl @999. Therefore, the court ruled
that the adverse action was not related to theepted activity. The court dismissed the
whistleblower claim against the University andatBcials.

State Courts

The third category referenced in the study is dpfeellate cases. Similar to the
federal appellate court cases, these also setqaetdut only for the state in which the
matter was decided. Two cases, from differensglictions, fell within this category.
Table 4.3 illustrates those cases.

Table 4.3 State Cases

State Court
Jurisdiction Case Date
Sixth Circuit | Kleisch v. Cleveland State Univers|ty2006
Eighth Circuit Jones v. University of lowa 2013

Sixth Circuit: Ohio
On appeal from a bench trial, the Ohio Court opéals issued an opinion in

Kleisch v. Cleveland State Universityo. 50AP-289, 2006 WL 701047 (Ohio Ct. App.
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2006), affirming the decision of the lower coufthe lower court determined that the
University was not negligent for the incident tbaturred on the morning of August 3,
2001. Kleisch was raped by a stranger while stglyn a lecture hall at the University
an hour before the exam was to be given in thatledall. Kleisch later sued the
University for breaching the duty to protect hehieih caused her harm.

Negligence.The court analyzed the negligence cause of actidenithe theory
of premises liability. In Ohio, premises liabilithefines the status of the person who
enters upon the land of another and specifies thealved that person. For example, a
trespasser who enters the property of another withothorization is owed no duty.
Comparatively, an invitee, who enters the propefthe owner by implied or expressed
invitation for the benefit of the owner, is owedty of reasonable care and protection
through the maintenance of a safe environmenthdhKleisch paid tuition to the
University to attend classes, the court considaexcan invitee and determined the
University was responsible for providing a safeissmment.

The court noted that “a business has a duty towaprotect its business invitee
from criminal acts of third persons only where bhesiness knows or should know in the
exercise of ordinary care that such acts presdanger to its business invite&léisch
2006 WL 701047, at 4). The court determined thatrelevant question was whether the
criminal act of the third party was foreseeabléh®business. Kleisch argued it was
foreseeable because of insufficient security messsuch as unlocked doors and an
undermanned campus police department. Kleischaatgoed that the underreporting of
campus crimes which is a violation of the Clery Aydve students a false sense of

security. The University countered with an expdnb opined that the University
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“complied with requirements under the Clery Act ahnal it had acceptable standards and
best practices in place at the time of [Kleisch&ie” Kleisch 2006 WL 701047, at 7).

The court considered the expert’s testimony, mpotivat crime is not always
preventable. Furthermore, “part of the solutiotoibe aware of these situations when
they come...to have police involved...and to dissemaitia¢ information to students and
staff so that people are aware that this has ceduand these are the things that one
should watch out for’Kleisch 2006 WL 701047, at 7). The court noted thatathe
rape that occurred on campus in the four or fiveryerior to the 2001 incident was in a
restroom in an adjacent building. It concluded theape at the University
approximately two years before was insufficiengitce the University notice that Kleisch
would be raped in a classroom, typically an openrenment, while she studied at 9:00
a.m. in the morning for a final examination. Aseault, the University was not liable for
breaching its duty to Kleisch, and the court afedthe decision of the trial court in
favor of the University.
Eighth Circuit: lowa

The second case in a state court was decidedelfyupreme Court of lowa on
September 11, 2013. lJones v. University of low&36 N.W.2d 127 (S. Ct. 2013),
Jones filed a lawsuit alleging numerous allegatstesnming from his termination from
the University. Jones served as Dean of Studewtd/ace President of Student Services
for the University after having been employed iatttlepartment for approximately 27
years. The University hired a law firm to investig its handling of a sexual assault that
occurred in 2007. The law firm reported that Jdmed mishandled the matter, and the

University terminated him from employment.
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On the morning of October 15, 2007, Jones wadiedtby the athletic
department that a female athlete was assaulteddfobtball players the day before.
Jones did nothing in response to the informatiorelseived. The athletic department
conducted an informal investigation and again sgoki®nes on October 18 and 19. It
reported that the football players had been susgkrahd Jones expressed concern about
punishing the football players twice. The athlelepartment explained that the
suspension was for athletic reasons not havinghamyto do with the assault. Jones
decided his office would not handle the complamd &ld a colleague in his office,
“Well, let’s see if we get a complaint. When we getomplaint, then we can do
something. Otherwise, all these rumors, we cam¥ety much with them”Jones 836
N.W.2d 127 at 135).

The athletic department sent the report from ii@mal investigation to a
number of University officials. Jones reviewed thport, and because it did not contain
a formal complaint, he filed it away. The OfficeEqual Opportunity and Diversity
commenced a formal investigation after receivirgyittiormation. During this time, the
victim was continually harassed by the footbalhtesnd other athletes. Because the
University officials were not responsive, the wictiiled a complaint with campus police
and the county prosecutor, who filed criminal clegtgThrough the prosecutor, the
victim learned that there were actually two footlpgdyers involved instead of the one
she had reported. The second had allegedly asdehdt while she was unconscious.
While the University had been investigating boltg victim only knew of one. The

victim also realized that the second football ptdixeed down the hall from her.
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On November 15, the victim and her mother met Wahes, the director of public
safety, and a rape victim advocate. She requéstiee released from the housing
contract, which was granted, and she notified ffiel@s of the identity of students who
continually harassed her because of the assauieskent a letter to the students
notifying them of the anti-retaliation policy, bdid not tell them that allegations were
made and did not conduct an investigation. Jorkeeat make additional contact with
the victim or take further action. The victim’s pats sent two letters to University
officials criticizing their handling of the incidgrthe first in November and the second
the following May. Jones received both letters fled them away.

The Board of Regents learned of the letters ig dnd hired outside counsel to
audit the University’s response to the sexual dssdine law firm was given specific
instructions, including interviewing all those irved in the incident, consulting sexual
victim advocates experts, appraising Universityges for compliance with federal
laws, specifically the Clery Act, and appraisingiémsity policies for compliance with
lowa statutes. The law firm reported that Jonekliea to the victim’s family, had failed
to remove the perpetrators from the victim’s doamyjt had mishandled the victim’s
allegations of continued harassment, and refusedrtamunicate with the victim and her
family. The report further stated that Jones &aiin his responsibilities to the [victim]
and to the University in this case. [Jones] hadahthority to intervene at numerous
points in the process and to achieve the resuttsssary to protect the [victim]Jénes
836 N.W.2d 127 at 138). Jones was terminatedviatig the release of the report and
responded via letter to the Board of Regents tbatisagreed with his termination and

the investigative report. Jones filed suit againstUniversity, the Board of Regents, the
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president, and the law firm. The trial court grahséemmary judgment in favor of the
University and all other defendants, and Jonesapdehe matter.

False light invasion of privacy and defamation clans. The court dismissed the
claims against the University because it couldn®sued for such claims under the lowa
Tort Claims Act. Specifically, the statute proldal lawsuits against the state for assault,
battery, false imprisonment, false arrest, malisiptosecution, abuse of process, libel,
slander, misrepresentation, deceit, and interferenth contract rights. Defamation is
either libel in the written form or slander in thgoken form, and in lowa, a state entity
could not be sued for either. The court found thatfalse light invasion of privacy
claim stemmed from the defamation claim. Therefaneas also dismissed.

These claims were also filed against the presiheinér individual capacity. The
court determined that the president could onlyussisinder these claims if she was
acting outside the scope of her employment. Anleya is acting within the scope of
employment if the “act is necessary to accomplighgurpose of the employment and is
intended for such purpose. The question, therefonghether the employee’s conduct is
so unlike that authorized that it is substantidifferent” (Jones 836 N.W.2d 127 at
143). Jones argued that the president blameddnmishandling the sexual assault
incident to shield herself from blame. Jones céadrthat assigning blame was not her job
as president and as such, she was not acting withiacope of her employment. The
court disagreed with Jones, noting that terminatiimg because of how he handled the
sexual assault incident was well within the scopi® president’s employment.

Wrongful discharge in violation of public policy. Jones alleged that the he was

terminated for following the University’s sexuakaslt policy, which is a violation of
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public policy. The court acknowledged the causaabion as valid when employment is
terminated to “undermine a clearly defined and wetiognized public policy of the
state” Jones 836 N.W.2d 127 at 144). Although Jones was awilaemployee, which
meant his employment could be ended at any timgther party for any reason or for no
reason, the public policy violation is an exceptioran at-will termination. However, the
court found no evidence in the record for whichiy jcould conclude that Jones was
terminated for following University policies. Theport from the law firm indicated that
while Jones had “not violated the letter of the uénsity sexual assault policy...his
conduct was fundamentally inconsistent with itsstabce and intent'Jones 836

N.W.2d 127 at 144). The court found that “Jonegmination was based on a reportedly
inadequate utilization of the policy to secure ttights and safety of the alleged victim”
(Jones 836 N.W.2d 127 at 145).

Due process under Section 1983lones claimed that the president violated due
process by not allowing him the opportunity to cleis name. Due process is
“implicated where the employer levels accusatitrad are so damaging as to make it
difficult or impossible for the employee to escdpe stigma of those chargeslofes
836 N.W.2d 127 at 146). The court noted that dasons given for Jones’ termination
did not rise to the level of stigma needed to iyt due process. Due process is usually
implicated by accusations of dishonesty, immoralityminality, racism, and other such
damaging allegations. The court found that theigent’s statement that she had lost
faith in Jones’s ability to perform his job andtthea had failed a student were mere

statements of incompetence.
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Employment discrimination under Section 1983.Jones maintained that he was
terminated based on his race and gender, whickidation of the Equal Protection
Clause of the Fourteenth Amendment. The courtyaredlthe evidence and determined
that the president had a legitimate, nondiscrinoinateason to terminate Jones.
Thereafter, the burden shifted to Jones to shotlieareason given by the president was
pre-textual in an effort to cover up discriminatiodones asserted that the law firm
indicated in its report that he was very defensind belligerent, angry, argumentative,
and not very cooperative with regard to their ing¢raudit. Jones stated such comments
are reflective of stereotypes about African Amariozen, and the comments were the
basis for the termination. The court rejectedatgument, noting that adverse
employment actions based on race and gender stpesotio constitute discrimination,
but the president’s termination of Jones was basdtie legitimate, nondiscriminatory
reasons found in the report. Furthermore, the &isity’s general counsel, a Caucasian
male, was also terminated based on the law firepsnt, so Jones is unable to show how
he was treated differently than similarly situaéedployees. Thus, the court affirmed the
trial court’s decision to grant summary judgmentawor of the University.

The cases illustrated in the findings have eitmalyzed the Clery Act as a
separate cause of action or discussed the mandilé@s the Clery Act as the basis for a
claim. The study is limited in its scope as thesges represent only a small number of
those filed against institutions as a result ainerion campus. The thirteen cases

represent a small sample due to the narrow scofreaitudy.
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CHAPTER FIVE
FINDINGS
Department of Education Investigations

This chapter details the findings of the agencestigations and answers the
guestion: What Clery Act violations have been réggbby the US Department of
Education in its investigations of higher educaiimstitutions? Fifty-eight agency
investigations have been reported by the Departwidatiucation (DOE) since 1997,
although only 55 were determined to have violakedAct® All investigations
published by August of 2014 were analyzed in the\st The agency investigations have
been presented in chronological order by publicayar and alphabetical order within
each yearly subsection.

Agency Investigations: 1997

In 1997, the DOE first issued reports of Clery Aatestigations, seven years
after the Act was established. Four institutiomserfound to be non-compliant. Table
5.1 illustrates the institutions.

Table 5.1 Agency Investigations: 1997

1997

Institution

Clemson University

Miami University of Ohio

Minnesota State University Moorhead

Virginia Tech

' All reports can be found at: https:/studentaidyed/about/data-center/school/clery-act.
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Clemson University, South Carolina

The University was found to have violated the maesiaet forth in the Clery Act

as follows:

1.

2.

Forcible and non-forcible rapes were not propezjorted.

Qualifying incidents were not reported as hate eem

The report did not include the preceding three yearrequired.

Crimes were not reported consisterifly.

Statistics in the report did not reflect Universiggcords.

Drug/alcohol policies were not included in the rgpo

Procedures for issuing warnings to the campus camtgnwere not
established.

An adequate sexual assault policy had not been ek

Reports were not submitted for each branch locatioere students were

located.

10. Statistics were not gathered from campus sourd¢es than the campus

security office. (U.S. Department of Education,@$®n University Clery Act

Report, 1997)

The University submitted a response addressing efittese findings and provided

proof of the corrective measures it had taken topy with the Clery Act. The DOE

closed the investigation.

In 1995 the University reported one rape for the@4l8alendar year, and in 1996, the University regzbr
two rapes for the 1994 calendar year.
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Miami University of Ohio, Ohio

The DOE conducted an investigation and determihedUniversity was not in

compliance with the Clery Act. The investigati@ported the following violations:

1.

2.

Crime incidents from all sources were not reported.

Crime statistics were not reported correctly whempared to University
records.

Crimes occurring at “other” university propertiesr& not included (e.g.
fraternity houses).

Crimes were reported inconsistently in subsequeatly reports.

Crime statistics from branch locations were misregzb

Written procedures for sexual assault disciplinagceedings did not specify
that both parties would be notified of the outcofueS. Department of

Education, Miami University of Ohio Clery Act Repot997)

The University responded that it was not requigeteport statistics from the counseling

center due to patient confidentiality. The DOHEutetl this response, as the center

provided statistics in compliance with other fedleegulations, and because the center

would be providing numbers, not personal informativat would violate a patient’s

privacy rights. The University agreed to repoddé statistics and correct all other issues

listed by the DOE. The matter was closed.

Minnesota State University Moorhead'® Minnesota

The DOE received complaints alleging the instimtwas not complying with the

Clery Act and opened an investigation. It foune fibllowing problems:

1.

Crime statistics were estimated by the local padiepartment.

'® Formerly Moorhead State University
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2. All properties were not included in the annual mpo
3. Crime statistics were not gathered from all sources
4. Crimes were not defined and categorized consigternth the FBI Uniform
Crime Reporting Program.
5. Hate crimes were not reported.
6. Crimes were not reported per calendar year.
7. Data was inconsistent in subsequent reports.
8. Timely warning procedure and policies were notldghed.
9. The annual report was not issued to students amptbgees or disclosed to
prospective students and employees.
10. Policies and statements were omitted from or indetepn the annual report.
11.Policies did not accurately represent the actuattpres. (U.S. Department of
Education, Minnesota State University Moorhead ¥kt Report, 1997)
The University responded but did not satisfactaatigiress the findings from the
investigation. The DOE stated in its final repibét “the institution has not fully
complied with the requirements of the initial pragr review report. We believe that the
institution has not demonstrated a serious comnmtrteits obligations under the [Clery
Act] and has discounted the seriousness of thesssised by this office” (U.S.
Department of Education, Minnesota State Univengibprhead Clery Act Report,
1997). The matter was referred to the appropa#iee to impose a fine, yet no further

action was taken.
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Virginia Polytechnic Institute and State University, Virginia

Security On Campus, Inc., the non-profit organarastarted by the Clerys, filed
a complaint with the DOE alleging the Campus Ségiteport was not in compliance
with the law. Specifically, the complaint statéadta female student was sexually
assaulted three times in one night in Septemb&884. When Security on Campus, Inc.
reviewed the statistics, two incidents were reghréénd campus security confirmed the
two incidents reported were not related to thatipalar female student. Her matter was
handled by an internal disciplinary committee aedar reported to campus police.
Consequently, Security on Campus, Inc. allegedUthigersity was failing to report
campus crimes.

The DOE conducted an investigation and determihaticrime statistics were not
reported by calendar year, crime statistics weteanourately disclosed, and policies and
statements were omitted or incomplete (U.S. Depantraf Education, Virginia
Polytechnic Institute and State University Cleryt Report, 1997). The University was
required to take corrective action and hired arpahdent firm to review those actions
and certify to the DOE that the corrective measuaoesply with the law. The DOE
closed the investigation.

Agency Investigations: 1998

During the following year, the DOE investigatedyoone institution for Clery

Act violations. Table 5.2 shows the institution.

Table 5.2 Agency Investigations: 1998

1998

Institution

University of Pennsylvania
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University of Pennsylvania, Pennsylvania
The Philadelphia Inquirer published an article teedi “How Safe is Penn?
Depends on Whose Talley.” The article discloséisarepancy in the University’s
reporting for the 1995 calendar year. The artideed the University Police database
had 181 robberies for that year, yet the Univengported only 18. This information
was relayed to the DOE, and an investigation ensiié@ DOE determined that the
University’s police department patrolled a wideaaogher than the campus. The
additional robberies did not occur on Universitggerty as defined by the Act, and the
17 reported robberies (not 18 as reported in thel@rwere accurate. However, the
investigation revealed other issues, such as tteniog:
1. Hate crimes were not included in the report.
2. Reports were not accurate regarding forcible seassdults and liquor law
violations.
3. Statistics for branch campuses were not reportedrately, and the statistics
from one branch location were not included.
4. Prospective students were not notified of the Can§rcurity Report.
5. The annual report was not provided to current stted@J.S. Department of
Education, University of Pennsylvania Clery Act Rep1998)
The University submitted reports correcting thaseies, and the investigation was
closed.
Agency Investigations: 2000
Two years later, the DOE published two reportardigpg Clery Act violations.

Table 5.3 displays the institutions.
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Table 5.3 Agency Investigations: 2000

2000

Institution

Ashford University

West Virginia Wesleyan College

Ashford University,® lowa
The DOE received a complaint from a parent thatihiversity was not
reporting crime statistics accurately and openethagstigation. The DOE discovered
the following violations:
1. All crimes statistics were not reported for calangisars 1994 — 1999 with
some years showing no crimes were committed dt/theersity.
2. Incident reports and disciplinary records could m®fproduced due to poor
record keeping.
3. Crimes were not reported per calendar year.
4. The only crimes reported were those investigatethéyocal police
department if it determined a crime occurred.
5. Hate crimes were not reported.
6. The annual report was not made available to prasgestudents and
employees.
7. Policies and procedures were not disclosed intinei@ reports. (U.S.
Department of Education, Ashford University ClergtAReport, 2000)
The University failed to correct all the deficieesilisted above, and the matter was

referred to the proper office for sanctions. ThHelissued a fine of $25,000, which the

* Formerly Mount St. Clare College

97



University appealed. Ultimately, a settlement weeched and the University paid
$15,000 in fines for violating the requirementstof Clery Act?®
West Virginia Wesleyan College, West Virginia
The DOE received a complaint from C.R.U.S.A.D.E8&yg, a private security
firm hired by an undisclosed client to look int@ tGollege’s security measures, alleging
violations of state and federal law. RegardingGhery Act, the complaint stated that
“[the College] has falsified their campus crimis#atistics” (U.S. Department of
Education, West Virginia Wesleyan College Clery Report, 2000). The DOE began
investigating the College for Clery Act violatioasd found the following instances of
non-compliance:
1. Policies and procedures were either omitted fronm@omplete in the annual
report.
2. Hate crimes were not included.
3. Crimes were miscoded and not included in the anmyedrts.
4. Statistics were not collected from all sources.
5. Prospective students were not made aware of theahreport. (U.S.
Department of Education, West Virginia Wesleyanl€yd Clery Act Report,
2000)
The DOE determined that the violations were unitibeal, and after the College
corrected the problems, the matter was closed.
Agency Investigations: 2001
In 2001, the DOE published two reports regarditeryCAct violations. Table 5.4

illustrates the institutions.

%% Ashford University was the first institution findxy the DOE.
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Table 5.4 Agency Investigations: 2001

2001

Institution

College of New Jersey

Ramapo College of New Jersey|

College of New Jersey, New Jersey
Upon receipt of a complaint alleging the Colleggefd to report three incidents of
sexual assault that occurred in the 1996 — 199d@emgsir school year, the DOE began
looking into matters at the College. It found tb#dwing areas of non-compliance:
1. Three forcible sexual offenses were missing froenréports (one for calendar
year 1996 and two from calendar year 1997).
2. Inconsistent crime classifications (e.g. burglamyg gheft) in investigative
reports led to inaccurate reporting.
3. Crime statistics did not coincide with the College2cords.
4. Programs offered to inform students and employéesme awareness were
not included.
5. The timely warning policy was not included in tleport. (U.S. Department of
Education, College of New Jersey Clery Act Rep2001)
The College responded, submitting evidence thaective measures had been
implemented. While the DOE noted the College’'sr$fto address the problems, it
referred the findings to the appropriate officeganctions. No further action was taken
against the College.
Ramapo College of New Jersey, New Jersey
The DOE investigated the College for failing toogall crimes for the 1997 —

1999 calendar years. The College acknowledgethtbging incidents and indicated it

99



had implemented corrective measures to ensuresaoletions would not occur again.
The DOE referred the matter for sanctions, althauglfurther action was taken (U.S.
Department of Education, Ramapo College of Neweje@ery Act Report, 2001).
Agency Investigations: 2002
In 2002, the DOE published two reports regardifgryCAct violations. Table 5.5
shows the institutions.

Table 5.5 Agency Investigations: 2002

2002

Institution

Mount Saint Mary College

Saint Mary’s College, Indiana

Mount Saint Mary College, New York

The DOE received a complaint alleging the Collegs not reporting sexual
crimes in its annual reports and not issuing tinvedynings after sexual crimes occurred.
Specifically, it was alleged that the college hatlissued timely warnings after the first
incident, and the perpetrator had subsequentlydrape other individuals. The DOE
reviewed documents relevant to the 1997 — 1999 piensd and interviewed college
officials and local police department officialsh& DOE determined the College had
violated the Clery Act in the following areas:

1. Forcible sex offense in 1998 and 1999 were inctisreeported.

2. Liquor-law violations were not all reported.

3. The number of judicial referrals for liquor law lations was underreported at

41 when the actual number was 117.
4. The number of judicial referrals for drug-abuse waderreported at 4 when

the actual number was 18.
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5. Timely warnings were not issued after two forcibéxual assaults were
reported, and the emergency response plan wastdtad.
6. The crime log was not maintained from October, 18®8ugh December,
1998 and in general, the crime log did not inclatlehe required elements.
7. The crime reports were covering academic yearsaasof calendar years as
required, and as a result, periods of time wereemdrted. (U.S. Department
of Education, Mount Saint Mary College Clery Acti®et, 2002)
The College responded that it did not include treible sexual assaults because it
originally considered the incidents to be consehand not sexual assaults as alleged; it
was unaware that arrests had to be reported; icaasting the number of incidents
involving drugs and alcohol instead of the numtbgremple involved; and it did not issue
timely warnings to protect the rights of the alldgerpetrator during the investigation.
The DOE explained that because the incidents vegrerted as sexual assaults, they
should have been coded as forcible sexual offetise< ollege should be counting the
number of people involved in a drug or alcohol deeit; and timely warnings must be
issued to protect the campus community from paétitreats. The College
implemented policies and procedures to addresswealetion. The DOE found that the
College had taken appropriate corrective measbreasstill referred the College to the
appropriate administrative office for the assesdréfines. The College was not issued

any sanctions.
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Saint Mary’s College, Indiana
Security on Campus, Inc. filed a complaint agathstinstitution stating that it
was not accurately reporting statistics and wagdisaiosing policy statements. The
DOE opened an investigation against the Collegefamald the following issues:
1. Statistics were not accurately disclosed.
2. All required categories of crimes were not included
3. Geographical breakdown of crimes statistics wetaeymorted (e.g. on-
campus, off-campus, etc.).
4. Policies were not included in the annual reports.
5. Daily crime logs did not include all incidents. @J.Department of Education,
Saint Mary’s College Clery Act Report, 2002)
The DOE determined the College had not substagtimedrepresented information. It
also noted that the College had made significdottsf prior to the DOE’s involvement,
to comply with federal mandates regarding campimses. The DOE stated, “Generally,
we found that the College’s current overall integesd efforts in the area of campus
safety were impressive” (U.S. Department of EdwratSaint Mary’s College Clery Act
Report, 2002). The investigation of the Colleges winsed.
Agency Investigations: 2003
Two investigations were conducted in 2002 regay@iery Act violations?

Table 5.6 illustrates the institutions.

*! In 2000, amendments to the Clery Act added additiorime categories to be disclosed.

2 The DOE published the investigation of the Uniitgref California as three separate incidents facte
of its branch locations, but issued one final dateation for all three of the investigations. Foet
purposes of this study, the University of Califeraind its branch locations are counted as one
investigation.
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Table 5.6 Agency Investigations: 2003

2003

Institution

California State University

University of California

California State University, California
The DOE received a complaint from Security on Casppruc. and Women
Escaping a Violent Environment (WEAVE) alleging flodowing violations by the
University:
1. The “secretive systems” of internal campus judisi@tems deprive students
and parents of information about misconduct (crimes
2. Sexual assaults are underreported based on theej@pen the number of
sexual assaults reported to campus women'’s cearterthe number appearing
in official university crime statistics.
3. The University did not keep statistics from disiriply proceedings.
4. The annual report did not contain required sexasaalt policies;
5. The annual report did not contain any statementiaitie monitoring of
alcohol violations of student organizations off-qars.
6. The University failed to comply with requirementsdistribute the report to
all students.
7. The only crime statistics included in the reporteviéhose that had been

reported to campus police and the student aff@psaxdment.
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8. A victim of assault was not involved with or infoeah of the resolution of the

disciplinary process. (U.S. Department of Educat©@alifornia State

University Clery Act Report, 200%)

The University responded to the allegations indtsplaint, and the DOE determined

that the responses satisfactorily addressed allltbgations. Consequently, the matter

was closed.

University of California, California

Security on Campus, Inc. filed a complaint with D®@E alleging a number of

allegations against the University and its bramdations. The DOE conducted an

investigation and raised concerns about the Uniy&sesponses to certain allegations.

Specifically, it discussed the following statemeiintsn the University:

1.

Law enforcement professionals had to verify thbel@iments of a crime could
be proven before it could be reported.

Crimes reported to counselors did not have to bleided because counselors
were not considered authoritative figures with gigant responsibility for
student and campus activities.

Crimes could only be reported if the victim’s idéntould be disclosed.
Crimes reported to “other” sources (e.g. the cansp@ender Equity Center)
did not have to be reported.

Utilizing the FBI's definition of rape, forcible gaal assaults against men
were classified as aggravated assault).S. Department of Education,

University of California Clery Act Report, 2003)

 The published reports from this investigation afetent from others in that the DOE did not issue
findings regarding the alleged violations.
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The Department of Education determined that tie®lpms with reporting were

due to erroneous standards that the Universityapatled regarding the Clery Act.

1. Regarding the first erroneous standard, the DOHtaeygd that the law does
not require any law enforcement official to reviewmake determinations of
crimes. Additionally, whether the elements carpfren is irrelevant as any
incident made known to University officials shodde included in the annual
report.

2. The regulation does not specify titles or positibasause any employee that
is given information relating to a crime is respbiesfor reporting it.

3. The law does not require the disclosure of idemtgynformation, only
statistics. Therefore, incidents disclosed to selors must be included in the
annual report.

4. Reports from any source must be included in thigstitzss and not only those
reviewed by law enforcement. The primary objectf¢he Clery Act is to
provide information for the benefit of those wheteat and work at
institutions; if all crimes are not reported, ibpides no benefit to those as
intended.

5. The definition in the FBI's Uniform Crime Reportitttandbook for sexual
offenses was not used for purposes of the ClerybAcause of its gender
limitations. The Clery Act mandates that the Nagiloincident-Based

Reporting System definition of sexual offenses sthtwe used which would

* This allegation arose from an incident in which alewictim reported that he had been beaten with a
fence post or metal rod, chained to a fence, ar@kébto commit oral copulation on his assailarteraf
which a plastic bag was duct-taped over his h@dwe matter was reported as an aggravated assaplysi
because of gender (U.S. Department of Educatioivdsity of California Clery Act Report, 2003).
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have categorized the sex crime as a forcible sodddowwever, the DOE
explained that when an incident takes place thsatlt®in multiple crimes,
only one can be reportéd. Although the University was utilizing the wrong
sexual definition, reporting the crime as an aggted assault was not a
violation because the incident included multiplenas.(U.S. Department of
Education, University of California Clery Act Repa2003)
The University provided evidence that it had caedany errors in reporting, and the
DOE closed the investigation.
Agency Investigations: 2004
Again the following year, two investigations we@nducted regarding Clery Act
violations. Table 5.7 lists the institutions.

Table 5.7 Agency Investigations: 2004

2004

Institution

Georgetown University

Salem International University

Georgetown University, Washington D.C.

Security on Campus, Inc. filed a complaint on liebfaa female student who was
sexually assaulted on campus. The student notifiediniversity, and an internal
investigation as well as a disciplinary hearingstad. When the female student inquired
as to the outcome of the hearing, she was madgri@ashon-disclosure agreement or she
would be denied access to the findings. The stustated in the complaint that she had

to know “the outcome not only for [her] peace ohohbut also to make decisions about

% Multiple crimes should not be confused with mukipleople. If two people are assaulted, the report
would list two assaults. If one person is kidnahmessaulted, and sexually abused, only one dfrihees
should be listed.
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where [she] would feel safest attending school'S(UDepartment of Education,
Georgetown University Clery Act Report, 2004). Twenplaint was filed to determine
whether the University was permitted to deny vistithe outcome of disciplinary
hearings.

The DOE proceeded to investigate the matter atetrdened the following:

1. The University could not require an alleged sexassiault victim to execute a
non-disclosure agreement as a pre-condition tosagggjudicial proceeding
outcomes and sanction information under the Claty A

2. The Family Education Rights and Privacy Act (FERRAgeptions
referenced in the University’s response do notyappsuch cases. FERPA
permits, yet does not require certain re-disclosfijadicial proceedings
outcomes and sanctions to alleged victims of aefviolence or non-
forcible sex offenses.

3. The Clery Actdoesrequire access to outcomes and sanctions infavmati
without condition. Specifically, the statute statéhoth the accuser and the
accused must be informed of the outcome of anytutisinal disciplinary
proceeding brought alleging a sex offense.” Coamalée with the Clery Act
does not constitute a violation of FERPA provisigisS. Department of
Education, Georgetown University Clery Act Rep@@04)

The University was required to change its poli@ed submit the modifications to the
DOE within 30 days of the decision. Although th@Bb determined a violation had
occurred, it did not seek sanctions against thevéfgity as this was an issue that needed

to be clarified for all institutions.
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Salem International University, West Virginia

The chief of police for the local police departimsabmitted a complaint that
University officials were impeding the police dejpaent’'s enforcement on campus. The
complaint alleged that campus officials had destdogvidence, obstructed
investigations, and hindered access to the cangpusloyees, and students. The
complaint specified an incident that occurred irgAst of 1998 when three students from
China, participating in a summer youth camp, disajped from campus with their
possessions remaining in the dorm roéMm3he University never reported the incident
to any law enforcement agency, choosing insteadnoluct an internal investigation.
An informal search of the grounds was conducted,tha “University concluded that the
youths’ disappearance was probably pre-arrangatithky were safe, and most likely
living with family members in the United States”.8J Department of Education, Salem
International University Clery Act Report, 2004).

Through its own sources, the FBI learned of tleedent in October of 1998 and
conducted an investigation, but the youths’ disapgece was never solved. The
complaint noted that the “University is still unalib provide any substantive evidence
that these youths did not meet with foul play” (UD@partment of Education, Salem
International University Clery Act Report, 2004)he DOE opened an investigation
explaining that it was unlikely that the incidendbwd have resulted in any mandatory
reporting under the Clery Act, but it raised comseibout the University’s response to
such incidents (U.S. Department of Education, Sdfgernational University Clery Act

Report, 2004).

*® Three other students, participating in the prognaere picked up at John F. Kennedy airport and were
also never seen again.
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The investigation revealed the following Clery Alations:

1. The University did not have the administrative dajitg to comply with the
Act. For example, the annual budget for the Of6€E€ampus Security was
insufficient to meet the security needs of theiingon. Specifically, the
annual budget for fiscal year 2000 was $2,075.alTertroliment for fiscal
year was approximately 625 students, which amouatéess than $4.00 per
student. Of the three staff members, only oneivedean annual salary above
$20,000, resulting in high turnover and low mor&taff was required to
handle other duties, such as installing telephanesinternet cables, working
on the campus cooling system, and watering the.lawn

2. Incidents were not reported or underreported. Uhieersity reported zero
forcible sex offenses since the reporting requirgnbegan, yet over two
calendar years, five sexual assaults occurred amne kgported to University
officials. Additionally, over three calendar yeat® burglaries were not
reported. Alcohol, drug, and weapons violationsenenderreported by 39
incidents.

3. Crimes were miscoded and not included in the anmyadrt.

4. Crime statistics were not collected from all sosrc&his was due in part to
the disintegrated relationship between the Uniteesd the local police
department. The campus community was given atdieestating that they
were not to give out information regarding any stuigl staff, or faculty

member at the University. The directive applie@veryone, including the
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Salem police department. If any information wesleased, it could result in
the termination of the person who released theimédion.
5. Timely warnings were not issued.
6. The annual report was not distributed to curramdents and employees, and
prospective students and employees were not robtfigs availability.
7. Policies and procedures were not included in tmaiahreport. (U.S.
Department of Education, Salem International UrsitgrClery Act Report,
2004)
The University was required to address each vimagind implement corrective
measures. The DOE closed the investigation. Tagemwas referred for sanctions and
a fine of $250,000 was imposed. The University®3200,000 in fines.
Agency Investigations: 2005
In 2005, three institutions were investigateddossible Clery Act violations, yet
only two institutions were determined to have vietathe provisions of the Aéf. Table
5.8 illustrates the institutions.

Table 5.8 Agency Investigations: 2005

2005

Institution

Miami University of Ohio

Northern lllinois University

Miami University of Ohio, Ohio
Security on Campus, Inc. filed a complaint wite tIBOE on behalf of a former
student. As the victim in a sexual assault on agnihe student was not properly

informed of the outcome of the disciplinary hearinihe DOE initiated an investigation

% saint Mary’s College of California was the thirsitution investigated in 2005.
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regarding this specific issue and found six violas. Specifically, in the preceding five
years, nine sexual assaults had occurred on caamglisesulted in disciplinary hearings.
The DOE found that the University had only providectims written notice regarding

the outcome of the disciplinary proceedings ind¢loéthose cases. Out of the six
remaining matters, the University provided inforroatregarding the outcome verbally

to the victims in three cases, no notification iimns in two cases, and verbally gave the
wrong information to the victim in one case.

After the DOE notified the University of these hatons, it provided written
notice of the outcomes to the victims in the sixtera. By that time, the written notice
“was anywhere from six months to five years after disciplinary hearings” (U.S.
Department of Education, Miami University of Ohite@/ Act Report, 2005). The DOE
noted that in the 1997 investigation of the Uniitgrshe DOE cited the University
because its “written procedures for sexual assisdiplinary proceedings did not specify
that both parties would be notified of the outcor(ig¢’S. Department of Education,
Miami University of Ohio Clery Act Report, 19974t that time, the University changed
its policy to provide for written notification tooth parties; yet, in six incidents, the
policy had not been followed. The DOE referredrtedter for further sanctions and the
University was fined $27,500.

Northern lllinois University, lllinois

The DOE opened an investigation after receiviegraplaint from Security on
Campus, Inc. alleging that the University (1) fdite accurately report arrests and
referrals for campus disciplinary action for liquaw violations, and (2) failed to

properly maintain daily crime logs (U.S. DepartmehEducation, Miami Northern
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lllinois University Clery Act Report, 2005). Reglamg the first issue, the complaint
alleged that the University was not reporting indiaals given citations for violating the
local city ordinance. Additionally, the Universityas not reporting those individuals
who were cited by the University for liquor violatis and given “green card® With
regard to the daily logs, the complaint alleged tha University was not making entries
into the log within the two business day allotmefitime following an incident.

The DOE's investigation was limited to the issuathin the complaint, and it
found that the University was only reporting incitiefor state law violations, although
the Clery Act covers laws and ordinances. Theegfibre University should have been
reporting individuals cited by city police undeetlocal ordinance. However, the DOE
determined that the “green card” participants ditlhrave to be reported, as the citation
was not a disciplinary action. If an individualléa to complete the course and was
referred for disciplinary action, that individuddauld be included in the statistics.
Finally, the DOE reviewed the University’s respots¢he maintenance of the daily log
and found that the University is required to kdspelectronic version updated as well as
the hard copy. The University’s problem with itsaronic version was a result of
technical software issues that were being correctdwe DOE closed the case after
informing the University that its auditor must aélsls all corrective measures in its next
non-federal audit.

Agency Investigations: 2006
In 2006, the DOE investigated two institutions @ery Act violations. Table 5.9

illustrates the institutions.

% The University used green cards as an opportunigdticate individuals about alcohol abuse. An
individual had to complete an on-line course artthstithe certificate of completion to campus palide
the on-line course was not completed, the indiisgauld be arrested or referred for disciplinaryiaa.
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Table 5.9 Agency Investigations: 2006

2006

Institution

LaSalle University

Ohio State University

LaSalle University, Philadelphia

The DOE conducted an investigation of the Unitgnggarding its compliance

with the Clery Act. The DOE found the followingeais of non-compliance:

1.

Incidents were omitted or miscoded, and crimestta were inaccurate for
calendar years 2001 and 2002 &2Rlitional serious crimes, including sex

offenses and aggravated assaults, were not regarg301; 9 in 2002).

. Liquor and drug disciplinary referrals were imprdpeeported (1 liquor law

violation was reported in 2002 when the actual nemnvizas 87).

Timely warnings were not issued to the campus conityéollowing two
sexual assault incidents.

Daily crime logs were not maintained.

Required policies and procedures were not includélde annual report. (U.S.

Department of Education, LaSalle University Clergt Report, 2006)

The DOE clarified a misconception regarding whetremstitution can refrain from

issuing timely warnings. The University was unther impression that suspending the

alleged perpetrators eliminated the need for calegs. The DOE explained that the

purpose of timely warnings are to “alert the campousmunity of potential threats, and

thereby, [enable] the community to protect themsglnd assist in preventing similar

crimes...Suspending students would not achieve #gsirement, as the potential of a

serious threat continued” (U.S. Department of EtlanaLaSalle University Clery Act
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Report, 2006). The DOE considered the Universitg&ponse regarding corrective
actions to all the violations and determined thatas taking the appropriate steps to
comply with the Act. The matter was referred fangtions and a fine of $110,000 was
imposed. The matter was resolved with a fine af,$80.
Ohio State University, Ohio
The University was investigated for possible Clacy violations. The DOE
found the following issues:
1. Inaccurate statistical information in the annuaher report for calendar years
2001 — 2003 were not supported by documentation.
2. Incidents reported to authorities other than tHecpavere improperly
documented and reported.
3. The daily crime log did not contain all requiredala
4. The annual report was not distributed to studemtsstaff by October ih
2002 and 2003. (U.S. Department of Education, Gltede University Clery
Act Report, 2006)
The DOE closed the matter after the University sittieoh evidence of its corrective
measures.
Agency Investigations: 2007
Only one institution was investigated in 2007 bg DOE for Clery Act
violations. Table 5.10 shows the institution.

Table 5.10 Agency Investigations: 2007

2007

Institution

Eastern Michigan University
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Eastern Michigan University, Michigan
After a female student was found dead in her daromron December 15, 2006,
the University issued a written statement to themas community the following day,
indicating there was no reason for alarm, as it m@sa case involving foul play. On
February 23, 2007, a suspect was arrested andezhasith the rape and murder of the
female student. University officials knew it wasraminal incident from the day it
occurred, as campus police actively participateithénhomicide investigation with local
law enforcement agencies, and identified the susg&ecurity on Campus, Inc. filed a
complaint with the DOE alleging multiple violation§the Clery Act. The DOE opened
an investigation and found the following infractson
1. Atimely warning was not issued following the stotle suspicious death
when the initial incident reports indicated fouhplleading to a homicide
investigation, and the suspect was a registeretbstwho remained on
campus.
2. There was a lack of administrative capability relgag institutional training,
oversight, and supervision in ensuring compliance.
3. The policy and procedures for timely warnings waseincluded in the
annual report.
4. Crime statistics were not properly disclosed irendhr years 2003 — 2005.
5. Statistics were not gathered from all sourcesHerannual report.
6. Policies and procedures were not included in tmiahreport.
7. The daily crime log was not maintained. (U.S. Dapant of Education,

Eastern Michigan University Clery Act Report, 2006)
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The University did not dispute any of the findirfgsm the DOE investigation as it had
hired a law firm to conduct an independent invedian, which produced the same
findings?® The University took corrective measures addressach of the issues listed.
The DOE referred the matter for sanctions andadin$357,500 was imposed. The fine
was later reduced to $350,000.
Agency Investigations: 2008

In 2008, the DOE investigated two institutions @ery Act violations. Table

5.11 shows the institutions.

Table 5.11 Agency Investigations: 2008

2008

Institution

Paul Smith’s College of Arts and Sciences

University of Virginia

Paul Smith’s College of Arts and Sciences, New York

The Department of Education received a complaorhfSenator Christopher
Dodd'’s office alleging the College might be in \dtbn of the Clery Act surrounding the
death of two people (one was a student) on a sndNenafter a student-organized party.
The DOE reviewed reports and disciplinary recoas] interviewed College officials
and local agency officials. The DOE determined tha College had violated the Clery
Act and cited the following problems:

1. There was a lack of administrative capability relyay institutional training,

oversight, and supervision in ensuring compliance.

29 As a result of the independent investigation,Rhesident, Vice President for Student Affairs, el
Director of Public Safety were terminated from eoyphent with the University.
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2. Crime statistics were not properly disclosed (lifines were not reported in
2004 and 20 were not reported in 2005).

3. The College had not defined its campus in accomanth the definition in
the federal regulations, and failed to report cerfag non-contiguous
locations.

4. Procedures were not established for collecting fitata all sources.

5. The annual report was not distributed to all curstndents and employees,
and all prospective students and employees wereatibied of the annual
report.

6. A daily crime log was not maintained.

7. Policy requirements such as drug and alcohol psies well as sexual assault
education, prevention, and adjudication policiesen@mitted from the annual
report.

8. Hate crimes were not included.

9. Crime statistics were not reported on a calendar pasis. (U.S. Department
of Education, Paul Smith’s College of Arts and &ces Clery Act Report,
2008)

The College’s response adequately addressed thesigscluding corrective actions that
were taken to comply with the Act. The DOE refdrtiee matter for sanctions and a fine
of $260,000 was imposed. The College ultimatelg 495,000 in fines.
University of Virginia, Virginia

Security on Campus, Inc. filed a complaint on lfebiawo sexual assault

victims, alleging the University would not provitiee two victims notice of the outcome
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of the relevant disciplinary hearings. Universfficials warned the students that if they
discussed the findings, sanctions could be impageathst them. They were instructed
that any breach of confidentiality could be a viigia of the honor code, resulting in
suspension or expulsion. The DOE investigatedrthiter and determined that the
University “cannot require an accuser to agreebideaby its non-disclosure policy, in
writing or otherwise, as a pre-condition to acaagsgiudicial proceedings outcomes and
sanction information under the Clery Act. The @lAct does require access to
outcomes and sanctions information without conditi®@J.S. Department of Education,
University of Virginia Clery Act Report, 2008). €HUniversity was required to conduct
a comprehensive review of its policies and procesiuspecifically addressing how it
would inform the parties to a sexual assault dis@py hearing of the outcome. The
University had to submit a copy of the revised @eb, explaining the revisions, and
submit a copy of the most recent annual reporis iftiormation had to be supplied to
the DOE within thirty days. Due to the confusiegarding the Clery Act and FERPA
provisions, the DOE did not refer the matter farcteons.
Agency Investigations: 2009
In 2009, the number of institutions investigated@lery Act violations

increased’ Table 5.12 illustrates the institutions.

** The DOE published the investigation of Alamo Codle@s four separate incidents for each of its lbranc
locations, but issued one final determination fbfaur of the investigations. For the purposeshi$
study, Alamo Colleges and its branch locationscaxented as one investigation.
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Table 5.12 Agency Investigations: 2009

2009

Institution

Alamo Colleges

Schreiner University

Tarleton State University

West Virginia University

Alamo Colleges, Texas
The DOE learned about a fatal shooting at a bréweztion of Alamo Colleges.
As the information for the branch locations arduded in one annual report issued by
Alamo Colleges, the DOE began an investigatione fbtlowing violations were
reported:
1. Policies for the branch locations were inadequatbé annual report.
2. Crime statistics, specifically all crime categoyie®re not accurately
reported.
3. Crime statistics were not listed according to gapgic location. (U.S.
Department of Education, Alamo Colleges Clery AepBrt, 2009)
The College corrected the errors in its reporting the DOE closed the investigation.
Schreiner University, Texas
On January 22, 2005, a fifteen year-old female gvagged and raped at an
apartment complex on campus. The rape was repriedal police on May 22, 2005,
and later to campus officials in August. The imeitlwas not included in the statistics for
that year. Security on Campus, Inc. filed a conmplaith the DOE. An investigation
ensued, and the DOE determined the following ircamf non-compliance:

1. Crime statistics were not accurately reported.

119



2. Crime statistics, specifically all crime categoyie®re not accurately
reported.
3. Required policies and statements were not includéide annual report. (U.S.
Department of Education, Schreiner University Clacy Report, 2009)

The University took corrective measures regardiotptions 2 and 3. Regarding the first
violation, the University stated that the rape dgiecit was not included in the statistics
because the victim and her family did not file paet with the University, although the
local police department informed the Universitytiod incident in August. The DOE
explained that “an institution may only excludeidants which have been officially
unfounded (i.e. a determination is made by a lafwreament authority that an incident
did not occur)” (U.S. Department of Education, Suher University Clery Act Report,
2009). The University corrected its statisticsareling the rape. The DOE referred the
matter for sanctions and a fine of $55,000 was segdo The University paid $42,000 in
fines.
Tarleton State University, Texas

The University’s campus newspaper reported thatnstgution was
underreporting forcible sex offenses and burglarfescurity on Campus, Inc. sent the
information to the DOE for review. The DOE investied the allegations and found the
University had not reported 4 burglaries, 6 drug \@olation arrests, and 2 drug law
violation referrals. Prior to the DOE'’s investiget, the University had revised its
reports for calendar years 2003 — 2005. The mvigicluded 35 excluded burglaries, 22
excluded alcohol and liquor law violations, 3 exidd forcible sex offenses, and 1

robbery. The DOE referred the matter for sanctemmd a fine of $137,000 was imposed.
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The University appealed the fine to the AdministeaLaw Court and the judge
reduced the fine to $27,500. The Secretary of Bt reviewed the decision after the
DOE appealed. The Secretary overruled the judgdiisg and stated “there is no fact in
the record supporting the [Administrative Law Judpeonclusion that [the University’'s]
failure to ‘disclose 40 crimes, including three saixassaults and 22 arrests in one
year'...was due to a misunderstanding of Clery Aqureements or that a mitigation of
the fine is warranted” (U.S. Department of Eduaatibarleton State University Clery
Act Report, 2009). The Secretary of Education igkee issuance of the maximum
penalty for each violation (i.e. $27,500 multiplieg the number of violations) instead of
grouping them all together under the maximum pgr(ak. $27,500). Otherwise, “[a]
single fine for issuing a crime report missing npldt crimes is tantamount to sending the
message to postsecondary institutions througheundtion that regardless of whether
your crime report omits one crime or 101 crimes, tiaximum fine is the sam@J.S.
Department of Education, Tarleton State UniverSiigry Act Report, 2009). However,
the Secretary of Education determined that the B@Hd not adequately explain a
portion of the fine, and remanded the matter badké agency for recalculation.
Ultimately, the University paid $110,000 in fines.

West Virginia University, West Virginia

Security on Campus, Inc. submitted a complaingallg that the University was
improperly classifying crimes in violation of thée@y Act. The complaint stated that
“according to two current and one former Univer$ttylice officers, reports that should
properly be classified as burglaries, and thusspentable under the Act, were being

classified instead as petite larceny or theft, Whecnot reportable in annual statistics”
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(U.S. Department of Education, West Virginia Unsigr Clery Act Report, 2009). The
DOE began an investigation and reviewed recordsdtandar years 2001 — 2002. It
determined that the University had failed to prépdrsclose crime statistics (44
incidents were not reported in 2001 and 100 indslarere not reported in 2002). The
University acknowledged its failure to accuratedpart crimes and agreed to follow the
directives of the DOE to correct the issues irtdiection, coding, and reporting for the
annual report. The investigation was closed.
Agency Investigations: 2010

In 2010, the DOE investigated seven institutiarsviolating the Clery Act.

Table 5.13 displays the institutions.

Table 5.13 Agency Investigations: 2010

2010

Institution

Florida State University

Liberty University

Notre Dame College of Ohio

Oregon State University

Slippery Rock University

Virginia Tech

Wesley College, Delaware

Florida State University, Florida

The DOE, in conjunction with the Federal Bureaunokstigations (FBI)
Criminal Justice Information Service Audit Unit|egted the University from a sample
of institutions with sworn police departments teestigate its compliance with the Clery
Act. The DOE found the following issues:

1. A policy for preparing the annual report was notaleped or implemented.

2. Crimes statistics were not properly coded.
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Crimes statistics were not categorized by geogcaplocation.

The daily crime logs did not include dispositioriseported incidents.
Policies and procedures were not followed regardnug and liquor law
arrests and disciplinary referrals. (U.S. Departnoéfcducation, Florida State

University Clery Act Report, 2010)

The University responded, correcting each violgtanmd the investigation was closed.

Liberty University, Virginia

Security on Campus, Inc. filed a complaint on bebbistudents at the University

alleging a number of violations, including the Uerisity’s response to a sexual assault,

the most serious incident. The DOE opened an tigat®n and found the following

Clery Act violations:

1.

2.

Crime statistics were not properly categorized.

Timely warnings were not issued following aggradaassaults and forcible
sex offenses.

Incidents were not recorded in the daily crime log.

Policies and statements were not included in timei@areport.

Annual reports were not distributed to the campammunity by October 1.

(U.S. Department of Education, Liberty Universitiey Act Report, 2010)

The University was required to examine its campmgesisty program addressing each of

the violations and report back to the DOE subngteridence of compliance. The

matter was referred for sanctions and a fine ob6f1@) was imposed. The University

paid $120,000 and the investigation was closed.
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Notre Dame College of Ohio, Ohio

Security on Campus, Inc. filed a complaint with BX®E, alleging that the
College failed to issue timely warnings after alstut perpetrator committed two sexual
assaults during the fall semester. The complatedthat four additional sexual
assaults, committed by the same perpetrator, ve@@ted at later dates and could have
been prevented, had timely warnings been issué@. DOE investigated the matter and
determined that the University failed to issue tynearnings. Evidence indicated that in
October of 2005, two female students alerted a &Isity official that they had been
sexually assaulted in their dorm room. Neithedstu wished to take legal or campus
disciplinary actions. The University official repped the incidents to campus security at
the end of November, but did not identify the dssdior the victims. Both students
contacted campus security in December and ideaitifie assailant. Campus security
issued timely warnings after receiving complaimtsif the students (U.S. Department of
Education, Notre Dame College of Ohio Clery Act Bep2010).

The University responded that a timely warning wasrequired for either
incident because the University official made tleédmination that the incidents did not
represent a threat to students and employees DUO&efound that there was no policy or
procedures in place for the University officialt@ake that determination. Furthermore,
when campus security received the same reporteoember, it considered the reports of
a serious nature, requiring timely warnings. Thavigrsity was required to establish
policies and procedure for issuing timely warnings.

Additionally, the DOE determined that the crimatistics were inaccurately

reported. The College corrected the errors iantsual report, and the matter was closed.
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The DOE referred the matter for further sanctioms a fine of $165,000 was imposed.
Ultimately, the University paid $89,000 in fines.
Oregon State University, Oregon
The DOE conducted an investigation to review thevehsity’'s campus security.
The DOE found that the University had failed towaetely report its statistics. The
University had provided incorrect information tathhéhe agency and the campus
community. The crimes statistics were reportetbbews:
1. Forcible sex offenses: 7 to the campus communitg,tBe agency, and 8
actual incidents.
2. Aggravated assaults: 3 to the campus community the agency, and 4
actual incidents.
3. Robbery: 0 to the campus community and the agemityactual incident.
4. Burglary: 46 to the campus community, 30 to thenageand 59 actual
incidents.
5. Motor vehicle thefts: 5 to the campus communityo Zhe agency, and 9
actual incidents.
6. Liguor law arrests: 386 to the campus communitly the agency, and 543
actual incidents.
7. Weapons law arrests: 2 to the campus community tfet agency, and 10
actual incidents.
8. Drug law arrests: 93 to the campus community, théoagency, and 93 actual
incidents. (U.S. Department of Education, OregateStUniversity Clery Act

Report, 2011)
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The University corrected its statistics and the DsdSed the matter. It was referred for
sanctions and a fine of $280,000 was imposed. Urieersity paid $220,500 in fines.
Slippery Rock University, Pennsylvania
The DOE selected the University from a sample sfitutions with sworn police
departments to investigate its compliance withGhery Act. The DOE found the
following infractions:
1. Crimes statistics were not properly classified (twoglaries were
misclassified);
2. Crimes statistics were not categorized accordingetmgraphic location;
3. The annual report was not distributed to the cangpusmunity by October 1,
and
4. The daily crime log was not maintained. (U.S. Dépant of Education,
Slippery Rock University Clery Act Report, 2010)
The University submitted evidence of its correctiweasures and the DOE closed the
matter.
Virginia Tech, Virginia
As a consequence of the mass shooting at VirgiaghDn April 16, 2007, in
which thirty-two individuals were murdered and twere seriously injured, the DOE
conducted an investigation to determine whethethieersity had violated the Clery
Act by failing to issue a timely warning to the gaus community. The DOE determined
that the University failed to issue a timely waninSpecifically, the “warnings that were
issued by the University were not prepared or dissated in a manner to give clear and

timely notice of the threat to the health and safétcampus community members” (U.S.
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Department of Education, Virginia Tech Clery ActpRet, 2010). Furthermore, the
University did not follow its policy for issuing wings.

On the morning of April 16, two students were sihcd campus dorm at 7:15
a.m. Police arrived at the scene at 7:24 a.mnatiied University officials at 7:57 a.m.
The University’s Policy Group met at 8:25 a.m. iscdss the matter and issued a
warning at 9:26 a.m. Regarding the allegation th@twvarning was not timely, the
University stated that the warning at 9:26 a.m. s#ficient and met the requirements of
the Clery Act as there was no evidence of an orggtiireat. The DOE found that an
ongoing threat did exist as University officialsr&éold “one victim was dead, one was
critically injured, no witnesses saw the inciderd,weapon was found at the scene,
bloody footprints were leading away from the bogdasl no suspect was in custody or
had even been questioned” (U.S. Department of Eaungad/irginia Tech Clery Act
Report, 2010). The DOE had always instructedtunsdins that the “determination of
whether a warning is timely is determined by theureof the crime, the continuing
danger to the campus community, and the posstiteoficompromising law
enforcement efforts among other circumstances sndiog the event in question” (U.S.
Department of Education, Virginia Tech Clery ActpRet, 2010). The DOE noted that
the “shooting in [the campus dorm] is preciselytyyge of event for which the timely
warning requirement was intended” (U.S. Departnoéiiducation, Virginia Tech Clery
Act Report, 2010).

The DOE also found that the warning issued at 8:86 lacked specific
information to alert the campus community. The sagg indicated that a shooting had

occurred and to be cautious, yet the warning dicstade that two potential murders had
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taken place. The DOE noted that University offeefanade decisions about the actions
they needed to or didn’t need to take to protestitelves and their families,” as phone
calls were made advising family members of theasitunn (U.S. Department of
Education, Virginia Tech Clery Act Report, 201®urthermore, one University official
locked his office, a number of buildings were logldown, and the trash pickup was
cancelled prior to the warning being issued. TI@EDhoted that had the warning been
issued timely, “other members of the campus comtyunay have had enough time to
take similar actions to protect themselves” (U.8p&tment of Education, Virginia Tech
Clery Act Report, 2010). The DOE emphasized thatimg more than two hours to
notify the campus community of a shooting with geeson dead and another critically
injured, was simply not timely.

In addition to not issuing a timely warning, th©B determined that the
University did not follow its policy submitted ihé annual report. The policy in the
annual report indicated that campus police wouddtdmd issue timely warnings, yet the
internal policy that was followed required the BglGroup to meet, discuss, and
determine whether an alert was necessary. A reptasve from campus police was not
in the Policy Group, so the practice followed dat noincide with the information
submitted in the annual report. The DOE closedritiestigation and referred the matter
for sanctions. A fine of $55,000 was imposed. Uméversity appealed the decision in
light of the fact that an institution had not p@wly been fined for inconsistent policies.
The Secretary of Education ruled in favor of thevdrsity because the violation was not
in failing to issue a warning, but for failing tesue a warning in a timely manner due to

inconsistent policies and practices. The Univensias required to pay $5,000 in fines.
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Wesley College, Delaware

Security on Campus, Inc. filed a complaint on lifebfea group of students
because the College failed to issue a timely warfoflowing a sexual assault. The
DOE conducted an investigation into the allegatisumsounding the incident. On the
morning of February 12, 2006, a female studentseasially assaulted in her dorm room
by a student acquaintance. She reported it to gars@curity and victim'’s services that
same day, and the local police department was ctmata The following day, the
assailant contacted the student via text messapjsudstantively confessed to the crime
during the exchange. The assailant was arresté@biuary 15th and dismissed from
the College on February 20th. The campus commuwatyalerted to the matter by the
local newspaper after the student was arresteé. sfiident remained on campus for
three days and the College failed to evaluate véneth alert was necessary. The DOE
determined that a timely warning should have besudd on February 12th. The agency
noted that the incident “posed a clear and ongtiingat to the health and safety of the
campus community” (U.S. Department of Educationsi&i College Clery Act Report,
2010). The DOE cited the following violations:

1. Timely warnings were not issued in accordance Wetleral regulations.

2. Dalily crime logs were not maintained.

3. Policy statements and procedures were not includadnual reports. (U.S.

Department of Education, Wesley College Clery Aep8&t, 2010)

The DOE required the College to submit a statuertepithin sixty days delineating its
corrective actions. The matter was referred focgans and a fine of $60,000 was

imposed. The College paid $45,000 in fines.
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Agency Investigations: 2011
In 2011, the DOE investigated more institutions@ery Act violations than any
other year. Seventeen institutions were invesjadlthough only fifteen institutions
were determined to be in violation of the AttTable 5.14 illustrates the institutions.

Table 5.14 Agency Investigations: 2011

2011

Institution

College of New Jersey

Louisiana State University

Lincoln University

Oklahoma State University

South Dakota State University

University of Arkansas

University of Michigan

University of North Dakota

University of Northern lowa

University of Texas, Arlington

University of Utah

University of Vermont

University of Wisconsin, Green Bay

Washington State University

Yale University

College of New Jersey, New Jersey

The DOE selected the College from a sample oftutgins with sworn police
departments to investigate its compliance withGhery Act. The DOE determined that
the institution failed to properly disclose hateres, arrests, and disciplinary statistics in
the annual report and in its online statistics loiasa (U.S. Department of Education,
College of New Jersey Clery Act Report, 2011). Tdlege corrected the inaccurate

statistics and the matter was closed.

* Franklin Pierce Universitynd Wake Forest University were the two institutions\idhich no violation
was found in 2011.
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Louisiana State University, Louisiana
The DOE selected the University from a samplensfitutions with sworn police
departments to investigate its compliance withGhexy Act. The DOE found that the
University had submitted inaccurate crime repartehe agency. The University’s
annual reports were accurate, but the informatisabmitted to the DOE for calendar
years 2006 — 2008 contained incorrect numbers ([@ePartment of Education,
Louisiana State University Clery Act Report, 201The University stated that the
discrepancy occurred because of procedural erfemowing the investigation, the
errors were corrected. The DOE closed the matter.
Lincoln University, Missouri
The DOE conducted an investigation to review thevehsity’'s campus security.
The DOE found the following infractions:
1. Record keeping was insufficient and crime stassticuld not be
Substantiated.
2. Crimes were miscoded in the daily crime log.
3. Annual reports were not distributed in 2006 and7200
4. Daily crime logs were not kept until 2008.
5. Victims of sexual assaults were not provided wnittetice of the outcome of
disciplinary hearings.
6. Possible sanctions for sex offenses were not ieclud the sexual assault
policies.

7. Sexual assault policies were procedurally insughti
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8. Crimes statistics were not accurately disclosednadigg geographical
locations.
9. Crimes statistics were not collected from all sestc
10. Hate crimes were not included. (U.S. Departmeriidchication, Lincoln
University Clery Act Report, 2011)
The University submitted evidence that it had oded or established measures to
correct each infraction. The DOE closed the ingasibn and referred the matter for
sanctions. A fine of $275,000 was imposed.
Oklahoma State University, Oklahoma
The DOE selected the University from a samplensfitutions with sworn police
departments to investigate its compliance withGlexy Act. The DOE determined that
the University did not include policies and procesuin its annual report and was not
properly classifying crimes (U.S. Department of Ealion, Oklahoma State University
Clery Act Report, 2011). The University submittetbrmation correcting the errors and
the DOE closed the investigation.
South Dakota State University, South Dakota
The DOE selected the University from a sample sfitutions with sworn police
departments to investigate its compliance withGhlery Act. The DOE determined the
University had violated the Clery Act in the followg areas:
1. Crime statistics were not properly classified arstidsed (one aggravated
assault, one motor vehicle theft, and five burgsmere improperly

classified).

132



2. Crime statistics were not properly reported (uneleorted and over reported
in all categories).
3. Crime statistics were not reported for non-campuiklimgs and property (e.g.
fraternity housing).
4. Crime statistics were not collected from all sosrce
5. A daily crime log was not maintained.
6. Policy statements and procedures were not includédee annual report. (U.S.
Department of Education, South Dakota State Unitye@ery Act Report,
2011)
The University was required to address each vimagind implement corrective
measures. The DOE closed the investigation.
University of Arkansas, Arkansas
The DOE selected the University from a samplesfiiutions with sworn police
departments to investigate its compliance withGlexy Act. The DOE found that the
University had not properly maintained its dailynee log. (U.S. Department of
Education, University of Arkansas Clery Act Rep@Q@11). The University
implemented measures to ensure compliance witA¢hand the investigation was
closed.
University of Michigan, Michigan
The DOE selected the University from a samplesfiiutions with sworn police
departments to investigate its compliance withGlexy Act. The DOE determined that
the University failed to properly disclose crimatgtics (underreporting and over

reporting crimes) and failed to report all crimeswarring in non-campus buildings or
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property (e.g. fraternity housing) (U.S. DepartmanEducation, University of Michigan
Clery Act Report, 2011). The University correcthd errors in its reports and corrected
its procedures for collecting statistics from altdtions as required by the Clery Act.
The DOE closed the matter.
University of North Dakota, North Dakota
The DOE selected the University from a sample sfitutions with sworn police
departments to investigate its compliance withGhlexy Act. The DOE found that crime
statistics were not properly classified and disethsrimes for non-campus buildings and
properties were not reported (18 properties wetenotuded), and policy and procedures
were not included in the report (U.S. DepartmerEdd@ication, University of North
Dakota Clery Act Report, 2011). The Universitytinged corrective measures to
address the violations and the investigation wased. The DOE reported the matter for
sanctions and a fine of $115,000 was imposed.
University of Northern lowa, lowa
The DOE selected the University from a samplesfiiutions with sworn police
departments to investigate its compliance withGhery Act. The DOE found the
following violations:
1. Crime statistics were inaccurately reported toRE, but not in the report
issued to the campus community (40 liquor law \tioles were reported when
the actual number was 407).
2. Current students and employees were not notifiatlttie annual report was
available.

3. Timely warning policies were insufficient.
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4. Sexual assault policies were insufficient. (U.Sp&ment of Education,
University of Northern lowa Clery Act Report, 2011)

The University submitted information addressingheatcthe issues raised by the DOE.
The matter was closed and referred for sanctiénne of $110,000 was imposed.
University of Texas at Arlington, Texas

The DOE selected the University from a samplensfitutions with sworn police
departments to investigate its compliance withGlexy Act. The DOE determined that
the University failed to properly classify, comp#ad disclose crime statistics.
Specifically, the University classified a forcidtendling as an assault, an aggravated
assault as an assault of a family member, and tatomvehicle thefts as the
unauthorized use of a motor vehicle. The imprapessifications resulted in the
exclusion of these incidents from the statisti€ae University also underreported arrests
for liquor law violations, drug law violations, amgeapons law violations (U.S.
Department of Education, University of Texas, Aglion Act Report, 2011). The
University was required to reclassify crimes andext its statistics, and the DOE closed
the investigation with a referral for sanctions fike of $82,000 was imposed and the
University paid $49,000 in fines.
University of Utah, Utah

The DOE selected the University from a samplensfitutions with sworn police
departments to investigate its compliance withGhery Act. The DOE found the
following problems:

1. Policies and procedures were not included in tmialreport.

2. Crimes were improperly classified (two burglariesrgireported as thefts).
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3. Crimes statistics were improperly reported (someswmderreported and
some were over reported).

4. Crimes statistics did not include non-campus boddior property (e.g.
fraternity housing).

5. Proper notice of the annual report was not givecutoent students and
employees, or prospective students and employdeS. Department of
Education, University of Utah Clery Act Report, 201

The University addressed each violation in its oese and submitted information
indicating its corrective measures. The DOE cldkednvestigation.
University of Vermont, Vermont

The DOE selected the University from a sample sfiations with sworn police
departments to investigate its compliance withGhery Act. The DOE found the
following issues:

1. Crime statistics were not accurately reported @Qal assaults were
misclassified).

2. Daily crime logs were not maintained.

3. Timely warning policies were inadequate.

4. Sexual assault policies were inadequate.

5. The e-mailed notice to the campus community ofatvealability of the annual
report did not include its location. (U.S. Departrnef Education, University
of Vermont Clery Act Report, 2011)

The University stated that it failed to report #@anonymous sexual assaults to the DOE

(they were included in the annual report givern® ¢ampus community) because it did
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not believe anonymous complaints were requirede DOE explained that an institution
may include a caveat in the crime report, notirgggbx offenses that were reported
anonymously. However, all sex offenses must berted. The University took
measures to correct each violation. The DOE cltisednvestigation and referred the
matter for sanctions. A fine of $65,000 was immbaed the University paid $55,000 in
fines.
University of Wisconsin at Green Bay, Wisconsin

The DOE selected the University from a sample sfitutions with sworn police
departments to investigate its compliance withGlexy Act. The DOE determined that
crime statistics were improperly classified andldised. Specifically, there were three
incidents that were classified incorrectly, ondanse of underreporting, and multiple
discrepancies in its arrest and disciplinary reflestatistics (U.S. Department of
Education, University of Wisconsin at Green Bayrglact Report, 2011). The
University corrected those issues and the DOE dltise investigation.
Washington State University, Washington

The DOE selected the University from a sample sfitutions with sworn police
departments to investigate its compliance withGhexy Act. The DOE found that sexual
crimes statistics were not properly classified disglosed, and policies and procedures
were not included in the annual report (U.S. Departt of Education, Washington State
University Clery Act Report, 2011). The DOE degditwo incidents of sexual assaults
that were incorrectly handled. The first was cotlgecoded as a domestic dispute when
campus police arrived at the scene of the incid&he victim later submitted a written

statement regarding the incident that indicatedhinsband had given her sleeping pills,
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and one of his friends had raped her. The DOEtned that campus police failed to
properly recode the matter after the new infornmati@as received.

The second incident was properly coded as a sassallt taking place in a
campus dorm. The records manager removed the éramethe statistics after deciding
that the incident was unfounded. The DOE deterchthat the records manager had no
authority to make that determination, as “only swor commissioned law enforcement
personnel may “unfound” a crime” (U.S. DepartmenEducation, Washington State
University Clery Act Report, 2011). The Universagrrected its statistics and included
all required policies and procedures in its anmepbrt. The DOE closed the matter and
referred it for sanctions. A fine of $82,500 wagpbsed.

Yale University, Connecticut

The DOE reviewed an article published in the Yalemni Magazine, which
indicated that the University was not in compliamath the Clery Act. The DOE
required the University to respond to three ardasatations mentioned in the article.
Based on the University’s response, the DOE corduah on-site, comprehensive
review of the University’s campus security. TheBfund the following violations of
the Clery Act:

1. Crime statistics were not properly compiled andldsed (four sexual

assaults were not reported).

2. Timely warnings were not issued following seriousnes.

3. The campus areas were not defined and branchdnsatiere not included in

the annual report.
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4. Policy statements and procedures were not includdte annual report. (U.S.
Department of Education, Yale University Clery AReport, 2011)
The University responded that corrective measurre\m place to address the
violations. The DOE closed the investigation aefémed the matter for further
sanctions. A fine of $165,000 was imposed andxhigersity ultimately paid $155,000
for violating the Clery Act.
Agency Investigations: 2012

The following year, the number of investigatiorgndicantly decreased to three.

Table 5.15 shows the institutions.

Table 5.15 Agency Investigations: 2012

2012

Institution

Delaware State University

Dominican College of Blauvelt

University of Delaware

Delaware State University

The DOE conducted an investigation to review tinéversity’s campus security.
The DOE found that the University lacked the adstmative capability to comply with
the Clery Act. Furthermore, the University failedaccurately report crime statistics, as
its records did not substantiate the statisticS (Department of Education, Delaware
State University Clery Act Report, 2012). For tyears, the DOE sought information
from the University, but due to inadequate recarding, untrained staff, and
insufficient policies and procedures, the Universibuld not produce the necessary
documents. As a result, statistics could not lbstsuntiated. Although the University

had implemented a new system to comply with theyCAet, the DOE determined that
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its “response [was] inadequate as it [failed] toyide details of the institution’s policies
and procedures for documenting, reporting, and taimg information
(U.S. Department of Education, Delaware State UsityeClery Act Report, 2012). The
investigation was closed and the matter was refdmesanctions. A fine of $55,000
was imposed.
Dominican College of Blauvelt, New York
The DOE became aware of possible Clery Act viotetiafter a lawsuit was filed
by the estate of a former student against the geffe The DOE required the College to
send information to determine whether an investigalvas warranted. Based on those
submissions, the DOE conducted an on-site, compsahereview of the College’s
campus security. The DOE found the following vimas of the Clery Act:
1. Crime statistics were not properly classified arstidsed (2 burglaries, 1
weapons violations, and 3 drug violations wererapbrted).
2. Crime statistics were not reported for non-campuopgrty (e.g. a nearby
hotel that was used to house students), and thpuswmas not defined.
3. Crimes statistics were not collected from all sesrc
4. The annual report was not distributed to curramdeshts and employees, and
prospective students and employees were not robtfigs availability.
5. Policies and procedures were not included in tmakreport.
6. The daily crime log was not maintained. (U.S. Dapant of Education,

Dominican College of Blauvelt Clery Act Report, 201

*> McGrath v. Dominican College of Blauveh72 F. Supp. 2d 477 (S.D.N.Y. 2009).
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The College implemented measures to correct eadtatian cited by the DOE. The
matter was closed and referred for sanctions.nd @f $262,500 was imposed and the
College ultimately paid $200,000.
University of Delaware, Delaware

The DOE selected the University from a samplensfitutions with sworn police
departments to investigate its compliance withGhery Act. The DOE found that the
annual report was not prepared and distributedcasmprehensive document. The
University had issued numerous documents to stadert employees because it was
unaware it had to be issued as a comprehensivetrefiber ensuring that the University
would be complying with the Act, the DOE closed timestigation.

Agency Investigations: 2014

Four investigations published in 2014 were inctude data for the study. Table

5.16 illustrates the institutions.

Table 5.16 Agency Investigations: 2014

2014

Institution

Mid-Atlantic Christian University

Midlands Technical College

Sterling College, Kansas

University of Nebraska, Kearney

Mid-Atlantic Christian University

The DOE opened an investigation after a shootoogiwed on campus, in which
a student was killed. The initial review examirtled University’s timely warning policy
and procedures. At 1:00 p.m. on October 2, 20d1#®|dcal police department responded
to a shooting on campus. The shooter, anotherddsity student, was arrested at the

scene. The University was locked down at 1:18 pmd. e-mails were sent to the campus
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community about the incident at 5:38 p.m. The O@dhd no violation because the
shooter was arrested, and no longer a threat tcaimpus community.

Upon further review of campus security, the DOEeduined that the University
had violated the Clery Act, and cited the followi@blems:

1. The annual security report was not distributed loyoBer 1.

2. Policies and procedures were not included in thmiahreport.

3. The daily crime log was not maintained. (U.S. Dépent of Education, Mid-

Atlantic Christian University Clery Act Report, 24)1

The University responded that it was not aware ahdaily crime log was required
because it did not have a police or security depamt, as specified in the Clery Act. The
DOE clarified that the university had a securitfiagr, and the employment of contract
security officers would trigger the need for a gaitime log. The University
implemented corrective measures and the investigatas closed.
Midlands Technical College

The DOE selected the College from a sample oftirtgins with sworn police
departments to investigate its compliance withGhexy Act. The DOE found that the
College failed to develop crime policies and faitegroperly classify crimes (two
burglaries and one theft of motor vehicle partsS(WDepartment of Education, Midlands
Technical College Clery Act Report, 2014). Thel€geé corrected the issues raised by
the DOE and the investigation was closed.
Sterling College, Kansas

The DOE received two complaints regarding the €@l Security on Campus,

Inc. alleged that the College did not include teeusl assault policy in its annual report,
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and it did not have the required sexual assauliraras. A former student also submitted
allegations referring to the lack of sexual asspalicies and programs. The DOE
opened an investigation and determined the follgyaroblems with the College’s
campus security:
1. An annual report had never been prepared or pwalish students and
employees.
2. Policies and procedures were not developed.
3. The daily crime log was not maintained. (U.S. Dépant of Education,
Sterling College Clery Act Report, 2014)
The College did not employ a security departmemedieved it did not have to maintain
a daily crime log. The DOE determined that it wagquirement. The College
implemented corrective measures to address eatdtisioand the investigation was
closed.
University of Nebraska, Kearney
The DOE selected the University from a samplensfitutions with sworn police
departments to investigate its compliance withGhery Act. The DOE found the
following areas of non-compliance:
1. Crime statistics were inaccurately reported.
2. Crime statistics were not gathered regarding nanpees buildings and
properties (e.g. off-campus instructional locatjons
3. Prospective students and employees were not ribtfithe annual report.
(U.S. Department of Education, University of NelbegKearney Clery Act

Report, 2014)
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The University addressed each violation with reraeaieasures and the investigation
was closed. The matter was referred for sanctimdisa fine of $65,000 was imposed.
The investigations illustrated in the findings neegent all that have been published
by the DOE from 1990 to 2014 for Clery Act violai® Three investigations were
omitted because the DOE issued a determinatiomthaiolations had been found.
Accordingly, these investigations, along with tlases, were analyzed for significant
findings, recommendations, and to answer the rangamesearch questions. The results

are presented in the next chapter.
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CHAPTERSIX
DISCUSSIONS
This chapter presents the significant findingsrfitie data and answers the
research questions. Policy recommendations glefoedthe data will be detailed to
assist administrators in complying with the ClergtAThe chapter will conclude with
suggestions for future studies to enhance this lobdgsearch.
Reuvisiting the Research Questions
The overarching question is how can the informatjatihered from the data,
guide administrators in their compliance measusesthis chapter unfolds with
significant findings and recommendations, admiatstrs will have sufficient information
to defend against lawsuits and investigationsthislitigious era, lawsuits and agency
investigations are unavoidable; however, the date Iindicated that institutions and
officials are successfully overcoming allegatiofisvoongdoing. As explained later in
the chapter, the courts ruled in favor of the tnsttn and officials in the majority of the
cases. Furthermore, only 55 of the 58 publisheheginvestigations were included in
the study because the Department of Educationdatifind any violations in three cases.
This chapter will inform administrators of what yheeed to know when complying with

the act, in light of the US Department of Educatml court findings.
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What Clery Act violations have been reported by theJS Department of Education
in its investigations of higher education institutons since the law was established in
19907?

This question was answered in Chapter Five by sheeports of violations, the
details of each investigation, and the determimgtimade by the agency. The significant
findings related to the type of violations will bgplained later in this chapter.

Which violations are specific to particular types é campuses?

The data did not indicate that violations werecepeto a particular institution or
campus. Had the name of the institution not beeeng it would have been difficult to
determine whether the case or investigation goveangrivate or public institution or a
2- or 4-year college. The mention of a housing ponent was also not determinative,
considering some 2-year institutions now have catqusing. The Clery Act and its
mandates are applicable to all campuses and wwakfare not specific to particular types
of campuses.

What recommendations for compliance have been estidhed by the US
Department of Education in its determinations of irstitutional violations?

The purpose of this study was to assist admin@sah avoiding liability for
failing to comply with the requirements of the Giérct. The data indicated that the
problem is not the complexity of the Act, but inlifeg to know what the Act requires. In
almost every investigation, once officials knewytleere not in compliance, they
corrected the errors. Therefore, the problem tswiih the Act itself, but in the
administration of the Act on campuses. To combatpossibility of confusion, the

Department of Education has issued a publicatitedti The Handbook for Campus
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Safety and Security Reporting (2011), which detdiésrequirements of the Clery Act
and using examples, explains how institutions shoamply with the Act® The
handbook has been updated with each amendmenasaswth, the Department of
Education should release an updated handbook doparate the changes that will go
into effect beginning 2015. Every administrat@spensible for campus security should
use this handbook as a reference. Following thdegjnes set forth in the handbook will
ensure that campus security measures are in camoplisith the Clery Act, if the
institution is investigated by the Department otiEakion.

Complying with multiple laws. The data did indicate confusion, but not wité th
Clery Act alone. The confusion arose with admmaistrs attempting to comply with the
Clery Act and provisions of FERPA. However, thepBegment of Education explained
that the two federal laws are not in conflict, @adnplying with the Clery Act does not
violate FERPA. Furthermore, the 1992 amendmetit¢dClery Act states that campus
police and security records about crimes involhahglent perpetrators, are not shielded
as confidential student educational records preteander FERPA. Once again, it is
important for administrators to know the provisia@ighe Clery Act.

Awareness of third party groups Administrators may not be familiar with the
mandates of the Act, but third party organizatisnsh as Security on Campus, ffic.
make it a priority to know what is required by #t, and report violations to the
Department of Education. Out of the 22 complaivitich initiated agency
investigations, 15 were filed by Security on Campns. The organization, started by

the Clerys after the murder of their daughter, i®a-profit organization that promotes

* The handbook can be found at https://www2.ed.geuias/lead/safety/handbook.pdf.
* The organization is now called the Clery CenterSecurity On Campus.
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safety on college campuses. Security on Campasativocates for campus violence
legislation (the Clery Act is a result of such angaign) and advocates on behalf of
victims, when institutions fail to comply with thect. Administrators need to be aware
that such groups exist and are reporting theioastior the lack thereof, to the
Department of Education.

Fines Finally, the data indicated that the amount ohey an institution has
does not determine the level of compliance. As se¢he Salem International
University investigation, the institution did natopide sufficient resources to properly
comply with the Clery Act. This did not deter thepartment of Education from
imposing a fine of $200,000 and requiring the msitbn to implement corrective
measures. It is better for administrators to sghedesources to comply with the Act,
rather than paying fines in addition to spendirgyrigssources on compliance measures.
Although administrators may elect to take theirrd®s on receiving fines rather than
comply with the Clery Act, the Department of Edumatcan impose a fine of $35,000
per infraction, up to the total loss of federalding. The $35,000 fine is likely to
increase given the attention campus violence, especiolence against women, has
been given by the media and now legislators. Abigan group of senators has
introduced legislation that will increase the fioe$150,000 per infraction, to ensure that

campus violence is a priority for campus admintstisa(Stratford, 2014).
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What cases have been published by appellate or ttiaourts addressing the Clery
Act in their analysis of legal claims?

This question was answered in Chapter Four by 3heases, the details of each
case, and the analysis of the courts. The sigmfiindings related to the cases will be
explained later in this chapter.

In what ways are the courts consistent or inconsient in their analysis across
jurisdictions?

This question was important because jurisdictiamess the country rarely reach
the same conclusions, or use similar reasoninigaim opinions. Interestingly, the data
showed consistency across jurisdictions when Iapkininstitutional liability regarding
crime on campus. Here, the courts have used siamiyses and reached analogous
conclusions in both student and employee cases.

Employees. The employee cases fell into two categories. @egory consists
of lawsuits filed by former employees, allegingatettion for whistleblowing or
wrongful discharge underlying public policy. Thee® cases have indicated that it is
unlawful for an institution to retaliate againstdischarge an employee for disclosing
Clery Act violations. In one case, there was nid@vce of retaliation, and in the other
the employee was given the opportunity to spetiéiolations in an amended
complaint. However, the analysis was the samédtin courts. Reports that institutions
are not complying with the Clery Act is a mattempaoblic importance and public policy,
and employees have an avenue of recourse throegtothts if they are mistreated for

voicing concerns about an institution’s actionslack thereof.
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The second category consists of lawsuits filegdmployees for being terminated
when the institution finds wrongdoing (e.g. failitgproperly respond to a complaint of
sexual violence). Théones v. University of lowease showed that when employees fail
to properly carry out their duties and are termedaty the institution following proper
procedures and practices, employees are not likghyevail in court. When employees
are discharged for failing to secure the rights saféty of students, an institution has a
valid reason for terminating their employment.

Student victims. Seven cases were filed by students (one a deceaghsht’'s
estate) who were victimized by campus violersee(able 6.2). Where allegations of
negligence arose, and evidence existed that thieutien failed to provide reasonable
measures of security in light of previous crimegaaocording to industry standards, the
court ruled in favor of the student (one case) m@aratively, when the claims attempted
to place a higher responsibility on institutionsctompletely safeguard campuses from
third parties where no prior knowledge of the attar crime existed, courts ruled in
favor of the institution (two cases). This indesithat colleges and universities will be
held liable for failing to protect students whersiforeseeable that crimes will occur, or
for failing to have reasonable measures of seciriplace according to industry
standards (e.g. locks on entrances of dorms).

Furthermore, where allegations arose under Tilarld other claims, and
evidence existed that the institution knew of auséxrime and failed to respond
reasonably, the student prevailed (two caseghelfnstitution acted in some manner to
address the situation after being notified of themmal conduct, even if the response did

not completely eliminate the criminal behavior, deuuled in favor of the institution
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(two cases). Adequately responding to reportsiofes is necessary for institutions to
prevail in court. Institutions cannot ensure ttranes will not occur on campus, but
students should expect that reasonable measuldsawdken to address or to prevent
them.

Student perpetrators. The five claims made by student perpetrators agains
institutions were all dismissed in favor of thetingions>®> The defamation claim
warrants discussion, as it was filed because #téution issued an alert to the campus
community naming the student perpetrator. Thetaedierenced the need to protect the
campus community and deferred to the institutigmactices relating to the issuance of
crime alerts. All the courts emphasized the need¢dmpus security, and as such,
institutions would not likely be penalized for egion the side of caution, and issuing
crime alerts with the perpetrator’'s name. Othamat were dismissed because they were
not valid causes of action (e.g. Clery Act claims).

For claims such as breach of contract, it is irtgrdrthat student perpetrators be
treated fairly according to the terms in the studemdbook, or an institution’s policies
and procedures. Although it is unpalatable fodstu perpetrators to prevail in any
circumstance, institutions must abide by the tesetdorth in their agreements with
students (e.g. student handbook). Courts tenéfer ¢b the institution when the college
or university can show that to some degree, it laptie terms of the agreement.

Deference to the US Department of EducationAs explained in Chapter One,
the courts and the Department of Education haverdd in their rulings regarding

higher education. Courts have not always showardate to the agency (Kaplin & Lee,

* These are only the causes of action that requirgidial review on appeal or a decision by the wialrt.
There may have been additional claims filed in¢hesses that were not mentioned in the published
decisions which is a limitation for the study.
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2007). Contrary to this precedent, at least ongtateclined to rule on claims regarding
violence on campus, ruling that the Departmentdfdation was the proper jurisdiction
to determine whether violations had occurred. Bipatly, in Doe v. University of the
South 687 F. Supp. 2d at 755, the court noted that cepiaivisions established by the
Department of Education should be addressed bggbecy.

What recommendations for compliance with the CleryAct are derived from the

court cases?

The court cases produced information that is egleto administrators regarding
institutional liability as a result of crime on cpos. Recommendations arising from the
court cases have been reduced to four categodesngstration, reporting and record
keeping, policies and programs, and timely warninfise courts provide general, broad
information that can be used as guidelines to alaimlity.

Administration. Court analysis on administrative matters centerethe
responses of university officials to campus crimé#here officials reacted with blatant
disregard to students’ well-being, despite the @sses put in place to protect them,
courts ruled in favor of the party filing the lavtsuFailing to follow policies and
procedures (e.g. conduct investigations), neglgd¢braccommodate student victims, and
concealing crimes, are examples of deliberate fiex@ihce by campus administrators.

Reporting and record keeping. A number of court rulings in favor of
institutions resulted from those institutions atlueeporting crime statistics. Courts
used the statistics to determine whether certames were foreseeable, and whether a
duty existed to protect students from specific eism Colleges and universities should

endeavor to properly disclose campus crimes.
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Policies and programs. Institutions set policies governing procedures and
programs, and issue handbooks to inform studertseafresponsibilities while at the
same time, assuring students that the institutidruphold its obligations.
Administrators avoid liability when reasonable effoare made to abide by the terms
contained in those documents. Ignoring promisetegtions and arbitrarily making
decisions that differ from the written protocolg amvitations for lawsuits.

Timely warnings. The Clery Act establishes a legal duty to disciogermation
when that disclosure is necessary for the safebthadrs. Failing to provide the
necessary disclosures opens the door to liabditgh as negligence, when harm arises
that could have been prevented had the disclob@®s made. If administrators issue
warnings in good faith that later turn out to bisésor unnecessary, they will most likely
be protected under a qualified privilege. Cougsenstated that campus safety is a
priority and where doubt exists, it should be reedlin favor of notification.

What are the similarities and differences in the reommendations established by the
courts and those established by the US Department Bducation?

The similarities in the recommendations can badbin the administrative
aspects of campus compliance. Both entities hemdged information to assist
administrators in avoiding liability through act®that comply with the Clery Act.
Again, lawsuits and investigations are unavoidafle,utilizing this information will
assist in the defense of the institution and cangfiisials. There were no differences in
the analysis of the governing entities that wowdse discord in how these entities

analyze the Clery Act.
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Significant Findings: Cases

The cases outlined in the findings represent tivsués filed which specifically
address the Clery Act. Timing of the cases, piexpparties, types of institutions, and
types of claims are themes that emerged from ttee déhese themes will be discussed
for relevance to institutional liability.
Timeline of Cases

The thirteen cases are displayed in Table 6.1rdoupto the year of publication.
Interestingly, the first published opinion was isdun 2002, twelve years after the
enactment of the Clery Act. The next case arogeyears later in 2006 with at least one
case being filed every year following, except feags 2008 and 2012. The number of
cases published in 2013 is the most significardifig in this category. It is unclear what
caused the increase in lawsuits. An assumptiorbeanade that media efforts
publicizing the Clery Act and its mandates for itugions of higher education can be
credited for the high numbers.

Table 6.1 Cases by Date

Cases by Date
Year Case
2002 Allocco v. University of Miami
2006 Kleisch v. Cleveland State University
2007 Bruin v. Mills College
2007 Havlik v. Johnson and Wales University
2009 McGrath v. Dominican College of Blauvelt
2010 King v. San Francisco Community College
2011 Doe v. University of the South
2011 Lewen v. Edinboro University of Pennsylvania
2013 James v. Duquesne University
2013 Jones v. University of lowa
2013 Lees v. Carthage College
2013 Moore v. Murray State University
2014 Frazer v. Temple University
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Prevailing Party

Table 6.2 illustrates the individuals filing thase and the prevailing party based
on the court’s decision. Out of the thirteen nrattéhe institution was the prevailing
party in nine cases. The reason for this was dsslipreviously in the section on
jurisdictional consistency. It is also importantiote the three lawsuits filed by
employees. Those cases are crucial because th@yaanings to institutions that
employees are not silent about internal practicespalicies that do not comply with the
Clery Act.

Table 6.2 Party to the Case

Type of Party
Party Case Prevailing Party
Employee Allocco v. University of Miami Institution
Employee Bruin v. Mills College Both
Student (perpetrator) Doe v. University of the $out Institution
Student (victim) Frazer v. Temple University Instion
Student (perpetrator) Havlik v. Johnson and Walew&fsity Institution
Student (victim) James v. Duquesne University toson
Employee Jones v. University of lowa Institution
Student (victim) King v. San Francisco Communityll€ge Both
Student (victim) Kleisch v. Cleveland State Univigrs Institution
Student (victim) Lees v. Carthage College Student
Student (perpetrator) Lewen v. Edinboro U.nlversny of Institution
Pennsylvania
Stu?&gtifn)Estate McGrath v. Dominican College of Blauvelt StuderiEstate
Student (victim) Moore v. Murray State University nstitution

Type of Institution

Seven of the thirteen colleges and universitieewpeivate non-profit institutions.
The nature of private non-profit institutions dows give rise to much outside influence
and governance, so it is important that there iaveamue of recourse through the courts

for those who have been harmed by the actionsaations of private institutions. Of the
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six public institutions, one was a community coledgnterestingly, this community
college does not have a housing component, sorthvgpeculating whether the
“commuter campus” life contributed to the allegéshussal of the student’s claims of
sexual harassment. This “commuter campus” lifgradably why there is only one
lawsuit involving a community college. Table 6l8strates the type of institutions
represented in the data.

Table 6.3 Type of Institution: Court Cases

Type of Institution
Private, Non-Profit Public
Allocco v. University of Miami Frazer v. Temple Wmrsity
Bruin v. Mills College Jones v. University of lowa
Doe v. University of the South King v. San Franoif&ommunity College
Havlik v. Johnson and Wales University Kleisch \ev&land State University
James v. Duguesne University Lewen v. Edinboro ensivy of Penn.
Lees v. Carthage College Moore v. Murray State sy
McGrath v. Dominican College of Blauvelt

Allegations in the Lawsuits

Nineteen different causes of action were broughtrest colleges and
universities®® In three of the cases, individuals attemptedutounder the Clery Act, but
the courts determined this was not a valid claAiso in three cases, individuals sued
alleging negligence and deliberate indifferenceeanridtle 1X, utilizing the Clery Act’s
mandates. These allegations are to be expectdaffarials will have to ensure that
their actions and responses to crime do not gaeeto liability under these theories. The
employee lawsuits alleging defamation and wrondfstharge were unexpected results,

as it could not be predicted that employees wotiligkallegations against institutions for

** These are only the causes of action that requirgidial review on appeal or a decision by the twialrt.
There may have been additional claims filed in¢hesses that were not mentioned in the published
decisions which is a limitation for the study.
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violating the Clery Act. Those claims were allegeto cases. The other claims that
require recognition are the Section 1983 causetidrawith no federal law violatiofi

and the petition for declaratory judgment underGhery Act®. The first is not a valid
cause of action and the second is not likely teumeessful in court. Table 6.4 shows the
claims and the number of times they were filechi ¢ases.

Table 6.4 Type of Allegation

Type of Allegation

Cause of action Number of Cases

The Clery Act

Deliberate Indifference, Title IX

Negligence

Defamation

Wrongful Discharge Underlying Public Poligy

N
| N ], |

Breach of Contract

Declaratory Judgment under the Clery Act 1

DOE Regulations, Title IX 1

Due Process, Section 1983 1

Employment Discrimination, Section 1983 1

Equal Protection, Section 1983 1

Fourteenth Amendment, Section 1983 1

Fourth Amendment, Section 1983 1

Fraud 1

Hostile Environment, Title IX 1

Intentional Infliction of Emotion Distress 1

Retaliation, Title IX 1

Section 1983 1

Whistleblowing 1

The themes that arose from the case law datakneant to institutional liability.
They are indicators of the parties filing actiogsiast institutions, the types of claims
being filed, and the likelihood that those claim# prevail. Some of the themes arising

from the case law data were also gleaned fromdkacy investigations.

*” A Section 1983 claim must allege a federal law thas violated.
* Courts are not likely to declare a violation of tlery Act as it is probable that this will be deésl to
the Department of Education.
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Significant Findings: Agency Investigations

The agency investigations enumerated in the fogglare all that have been
published by the Department of Education sinceleey Act was established. The
amount of fines, timeline of the investigationsy@s of the investigations, types of
institutions, and types of violations are themed #merged from the data. The themes
necessitate discussion due to their inferencestatuional liability.
Amount of Fines

The most interesting theme to arise from the agéata is the inconsistency in
the fines assessed to institutions. As is evidemtable 6.5, the Department of Education
issued its first sanction in 2000. Notwithstandihg serious nature of violations
committed by institutions investigated prior to PBQOne can assume this was a grace
period. Once the Department of Education beganrigdines, they were not assessed
consistently. For example, the investigation ofstWérginia University revealed that the
institution failed to report 44 incidents one yaad 100 incidents the following year, yet
the Department issued no sanctions. Conversebg@r State University was fined
$220,500 for failing to accurately report statistic

Furthermore, the Department of Education did ssti¢ fines in 2008 to the
University of Virginia for threatening victims oésual violence with honor code
violations if they disclosed the outcome of disicipty hearingsqeedetails from the
report on page 118). The Department indicatedttigatonfusion over FERPA and
Clery Act provisions was the reason the matter measeferred for sanctions, although

that issue was explained thoroughly in its 2004rGetown University reportsgereport
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details on pages 106-107). Four years later, manscassessed against the University of
Virginia were most likely warranted, but the mattexs not referred for sanctions.

Finally, as reported in 2014 (twenty-four yearte@athe Clery Act was enacted),
Sterling College had never prepared or publishedrsnual report, did not have policies
and procedures in place, and did not maintain lg deame log. The institution was not
fined. Consequently, there is a lack of consisten¢he sanctions issued as some
institutions were fined, whereas others were nottfe same category of violations or
serious violations that warranted penalty.

Regarding the settlement amounts, the basis éoséttlement amounts paid
versus the amount originally fined were not exdiexcept in the three instances where
the fine was appealed (Ashford University, TarleBtate University, and Virginia Tech).
An assumption can be made that these were negbtatdements that the institutions

were able to work out with the Department of Ediacat
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Table 6.5 Agency Fines

Sanctions

Year Institution Original Fine | Amount Paid
2000 Ashford University $25,000 $15,000
2004 Salem International University $250,000 $200,0
2005 Miami University of Ohio $27,500 $27,500
2006 LaSalle University $110,000 $87,500
2007 Eastern Michigan University $357,500 $350,000
2008 | Paul Smith’s College of Arts and Sciences$260,000 $195,000
2009 Schreiner University $55,000 $42,000
2009 Tarleton State University $137,000 $110,000
2010 Liberty University $165,000 $120,000
2010 Notre Dame College of Ohio $165,000 $89,000
2010 Oregon State University $280,000 $220,500
2010 Virginia Tech $55,000 $5,000
2010 Wesley College, Delaware $60,000 $45,000
2011 Lincoln University $275,000 $275,000
2011 University of North Dakota $115,000 $115,000
2011 University of Northern lowa $110,000 $110,000
2011 University of Texas, Arlington $82,000 $49,000
2011 University of Vermont $65,000 $55,000
2011 Washington State University $82,500 $82,500
2011 Yale University $165,000 $155,000
2012 Delaware State University $55,000 $55,000
2012 Dominican College of Blauvelt $262,500 $200,00
2014 University of Nebraska, Kearney $65,000 $6%,00

Sources of the Investigation

The Department of Education can open an investigatn an institution for any
reason. As stated on its website, it is commorafomvestigation to begin after a
“‘complaint is received, a media event raises corgzéhe school’s independent audit
identifies serious non-compliance, or through aew\selection process that may also
coincide with state reviews performed by the FB¥sninal Justice Information Service
(CJIS) Audit Unit” (US Department of Education, 201 The data show that the sources
of the investigations were complaints, random sarsplections, agency initiated, or

media information. The receipt of a complaint s most prevalent source.
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Complaints were made by third parties such asr@gan Campus, Inc., parents,
and students, both former and current. Newspatieles and broadcasts of campus
crimes also contributed to the number of invesiiogest Random institutions were
chosen because of their police departments in 18e055 cases. Finally, the agency
initiated investigations were categorized as shelause the published information did
not reveal a particular source. Table 6.6 showsitimber of investigations by each
source.

Table 6.6 Sources of the Investigation

Investigation Source
Source Number of Occurrences
Complaint 22
Random Selection Sample 18
Agency Initiated 8
Media 7

Timeline of Agency Investigations

Table 6.7 illustrates the investigations by puddien year. The first
investigations were published in 1997, five yea®be the courts issued a decision
pertaining to the Clery Act. Prior to 2010, thepagment of Education issued a few
reports every year, except in 1999. The numbeeased marginally to seven in 2010
and significantly in 2011. These increases caexpdained by the magnitude of crimes
in the preceding years, and the time it took to glete the investigations. For example,
the shooting at Virginia Tech took place in 2004t thhe report was not issued until 2010.

The number of investigations normalized in 2012 aone were published in 2013.
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Table 6.7 Timeline of Investigations

Agency Investigation By Year

Year Institution

1997 Clemson University

1997 Miami University of Ohio
1997 Minnesota State University Moorhead
1997 Virginia Tech

1998 University of Pennsylvania
2000 Ashford University

2000 West Virginia Wesleyan College
2001 College of New Jersey
2001 Ramapo College of New Jersey
2002 Mount Saint Mary College
2002 Saint Mary’s College, Indiana
2003 California State University
2003 University of California
2004 Georgetown University
2004 Salem International University
2005 Miami University of Ohio
2005 Northern lllinois University
2005 Saint Mary’s College of California*
2006 LaSalle University

2006 Ohio State University

2007 Eastern Michigan University
2008 Paul Smith’s College of Arts and Science
2008 University of Virginia

2009 Alamo Colleges

2009 Schreiner University

2009 Tarleton State University
2009 West Virginia University
2010 Florida State University
2010 Liberty University

2010 Notre Dame College of Ohio
2010 Oregon State University
2010 Slippery Rock University
2010 Virginia Tech

2010 Wesley College, Delaware
2011 College of New Jersey
2011 Franklin Pierce University*
2011 Louisiana State University
2011 Lincoln University

2011 Oklahoma State University
2011 South Dakota State University
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2011 Washington State University
2011 University of Arkansas
2011 University of Michigan

2011 University of North Dakota
2011 University of Northern lowa
2011 University of Texas, Arlington
2011 University of Utah

2011 University of Vermont

2011 University of Wisconsin, Green Bay
2011 Wake Forest University*
2011 Yale University

2012 Delaware State University
2012 Dominican College of Blauvelt
2012 University of Delaware
2014 Mid-Atlantic Christian University
2014 Midlands Technical College
2014 Sterling College, Kansas
2014 University of Nebraska, Kearney

*The investigation determined there was no viokaid the Clery Act.

Type of Institution

The institutions were categorized as public foeatyinstitutions, public two-year
institutions (community colleges), private non-ptrafstitutions, and private for-profit
institutions éeeTable 6.9). In contrast to the case law datanthprity of the colleges
and universities investigated were public instdns. Fifty-five were four-year
institutions and two were community colleges. $amio the case law data, the two
community colleges are non-residential. Ninetegape non-profit colleges and
universities were investigated and one for-profgtitution. It is interesting to note that
the for-profit was the first institution to be fichéor Clery Act violations.
Type of Violation

The investigations were analyzed to determineytpe bf violations commonly
reported. The categories listed in Table 6.8 eetfgpm the agency data. Although an

investigation may have included numerous violatithrad fall within a specific category,
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the violations were counted as one. There wasmgptmusual in the categories or the
number of violations per category.

Table 6.8 Type of Violation

Type of Violation
Violation Number
Inaccurate reporting and classification of statssti 46
Policies and programs excluded from the annualrtepo 22
Annual report not disclosed 19
Daily crime logs not maintained 18
Policies and programs inadequate or not developed 3 1
Crime statistics not gathered from all sources 12
Locations excluded from the annual report and cawmaefined 10
Timely warnings not issued 10
Crimes not reported for the calendar year 5
Victims not informed of disciplinary proceeding 5
No administration for campus security 4
Poor recordkeeping 4

The themes that arose from the agency data aeardlto institutional liability.
They are indicators of the progression of invesiiges and the sources, the number and
amount of fines, the inconsistency of those firmesl the types of violations that reappear
in the investigations. Most importantly, it is atefrom the data that the Department of
Education has and will investigate any institutibat receives federal funding.

Future Research

Research in this area has largely centered onuher and category of crimes
occurring in higher education, administrative awass of violence in higher education,
and the effectiveness of the Clery Act with regarchstitutional compliance. This study
filled the gap in the research by looking at thiosgitutions that have been sued or
investigated for non-compliance to determine comwiotations, and provide

recommendations for administrators in their canmgmeurity efforts.
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Future research regarding the courts should iectustudy looking at all the
cases that have been filed against institutiorssrapercussion of campus violence. A
limitation of this study was that only cases distng the Clery Act in their decisions
were analyzed. The study did not include thoses#sat were filed using violations of
the Clery Act as a basis, without actually mentigrntihe Act. It would be interesting to
know the exact number of cases, the causes ohaetnal the number of times the
institution prevails.

Regarding agency investigations, further reseanciuld be done examining
campus security measures among those instituti@atsvere investigated, to see what
efforts are now in place to comply with the ClergtAThe efforts of these institutions
could be used as an example for other collegesiaivérsities similarly situated.
Additionally, sexual violence appeared repeatedithe data which also falls under Title
IX of the Education Amendments of 1972. As witk tlery Act, the Department of
Education also conducts investigations for Titlevi¥lations. A similar study should be
done to see what violations have been reportedetnimg sexual crimes, as applied to
Title IX.

Summary and Conclusion

In Chapter Six, significant findings that emerdean the case law and agency
data were explained, and the research questioressamsivered. The chapter concluded
with recommendations for complying with the ClergtAand future directions for
research in this body of knowledge that will benkigher education administrators.

Crime on campus is a prevalent and alarming prolbkeat is as old as the

establishment of higher education. As time hagm@ssed, campus violence has
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increased significantly and the magnitude of sttxdenstudent violence is
unprecedented (e.g. mass murders and mass stabbikg®ns by university
administrators to address crime on campus haveihbegfiicient at best, and deliberately
indifferent in some cases (e.g. ignoring reportsholid abuse on campus). Legislation,
such as the Clery Act, is necessary to ensurdablduster administrative efforts to
prevent, respond, and report crimes in higher gducavill not be tolerated.

The Clery Act was established twenty-four years aigd institutions are still
failing to comply with the law. The argument ha&eb made that the Act is unreasonably
complicated and efforts to comply are a drain omatitution’s resources (Nicoletti et
al., 2001; Fisher et al., 2002; Janosik & Greg@609). However, the cases and
investigations have produced data indicating thatfmus security is not a priority for
colleges and universities. Securities measurds asiestablishing a campus security
office, training staff, providing programs for \itis, and producing an annual report
seem minimal in light of the prevailing problemltiough it is impossible to eradicate
campus violence, preventative and responsive messwe all that is required by law.

With the courts determining issues regardindpéigeducation practices,
administrators must understand which areas ardoidéigation. The court cases
analyzed in the study revealed that institutiorsraot liable when reasonable safety
measures are implemented to ensure campus safatyility attaches when institutions
fail to adequately respond to reports of crimesfaildo comply with the relevant laws.
Higher education institutions are subject to theegpance of the US Department of
Education because of their dependence on federdirfg. The agency investigations

revealed the specific violations of the Clery Awttcan only be addressed through
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administrative oversight, accurate reporting arre keeping, adequate policies and

programs, and timely warnings to the campus comiyafipotential threats.
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Table 6.9 Type of Institution

Type of Institution: Agency Investigations

Public, four-year

Public, two-year

Private, non-prdit

Private, for-profit

California State University

Alamo Colleges

Dominican College of
Blauvelt

Ashford University

Clemson University

Midlands Technical Colleg

e

FianRierce University*

College of New Jersey (2)

Georgetown University,

Delaware State University

LaSalle University

Eastern Michigan University

Liberty University

Florida State University

Mid-Atlantic Christian
University

Lincoln University

Mount Saint Mary College

Louisiana State University

Notre Dame College bfdD

Miami University of Ohio (2)

Paul Smith’s College

Minnesota State University
Moorhead

Saint Mary’s College of
California*

Northern lllinois University

Saint Mary’s Collegldiana

Ohio State University

Salem International
University

Oklahoma State University

Schreiner University

Oregon State University

Sterling College, Kansa

[92)

Ramapo College of New
Jersey

University of Pennsylvania

Slippery Rock University

Wake Forest University*

South Dakota State
University

Wesley College, Delaware
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Tarleton State University

West Virginia Wesleyan
College

University of Arkansas

Yale University

University of California

University of Delaware

University of Michigan

University of Nebraska,
Kearney

University of North Dakota

University of Northern lowa

University of Texas,
Arlington

University of Utah

University of Vermont

University of Virginia

University of Wisconsin,
Green Bay

Virginia Tech (2)

Washington State Universit

West Virginia University
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APPENDIX A

Clery Act Crime Definitions from the Uniform Crime Reporting Handbook®®

Aggravated assault An unlawful attack by one person upon anothethe purpose of
inflicting severe or aggravated bodily injury. Tlyge of assault usually is accompanied
by the use of a weapon or by means likely to predieath or great bodily harm. (It is
not necessary that injury result from an aggravasséult when a gun, knife, or other
weapon is used which could and probably would teswderious personal injury if the
crime were successfully completed.)

Arson - Any willful or malicious burning or attempt tauln, with or without intent to
defraud, a dwelling house, public building, motehicle or aircraft, personal property of
another, etc.

Burglary - The unlawful entry of a structure to commit bofgy or a theft. For reporting
purposes this definition includes: unlawful entrighwintent to commit a larceny or
felony; breaking and entering with intent to commnlarceny; housebreaking;
safecracking; and all attempts to commit any ofdfeeementioned.

Criminal homicide (Manslaughter by negligence)} The killing of another person
through gross negligence.

Criminal homicide (Murder and non-negligent manslawghter) - The willful (non-
negligent) killing of one human being by another.

Dating violence- Violence by a person who has been in a romantictimate
relationship with the victim. Whether there waslsa relationship will be gauged by its
length, type, and frequency of interaction.

Destruction/Damage/Vandalism of property- To willfully or maliciously destroy,
damage, deface, or otherwise injure real or petgmogerty without the consent of the
owner or the person having custody or control.of it

Domestic violence Asserted violent misdemeanor and felony offemeesmitted by the
victim’s current or former spouse, current or forraehabitant, person similarly situated
under domestic or family violence law, or anyoreegdrotected under domestic or family
violence law.

* Code of Federal Regulations at http://www.ecfr.ggisbin/text-
idx?SID=7b52cd807178d105389c037e5d3b82el&node=3j6H8 149.a&rgn=div9
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Drug abuse violations- The violation of laws prohibiting the productjatistribution,
and/or use of certain controlled substances anddbgment or devices utilized in their
preparation and/or use. The unlawful cultivatiomnufacture, distribution, sale,
purchase, use, possession, transportation, or tatmor of any controlled drug or
narcotic substance. Arrests for violations of statd local laws, specifically those
relating to the unlawful possession, sale, useyigrg, manufacturing, and making of
narcotic drugs.

Intimidation - To unlawfully place another person in reasonéde of bodily harm
through the use of threatening words and/or otbedact, but without displaying a
weapon or subjecting the victim to actual physatéck.

Larceny/Theft (Except motor vehicle theft)- The unlawful taking, carrying, leading, or
riding away of property from the possession or tmesive possession of another.
Attempted larcenies are included. Embezzlemenfjad®mce games, forgery, worthless
checks, etc., are excluded.

Liquor law violations - The violation of state or local laws or ordinasgeohibiting the
manufacture, sale, purchase, transportation, psisse®r use of alcoholic beverages, not
including driving under the influence and drunkesme

Motor vehicle theft - The theft or attempted theft of a motor vehi§@assify as motor
vehicle theft all cases where automobiles are tékgpersons not having lawful access
even though the vehicles are later abandoned—imgydyriding.)

Robbery - The taking or attempting to take anything ofueafrom the care, custody, or
control of a person or persons by force or thré&bm@e or violence and/or by putting the
victim in fear.

Simple assault- An unlawful physical attack by one person upnather where neither
the offender displays a weapon, nor the victimesgfbbvious severe or aggravated
bodily injury involving apparent broken bones, la$seeth, possible internal injury,
severe laceration, or loss of consciousness.

Stalking - A course of conduct directed at a specific peitbat would cause a
reasonable person to fear for her, his, or theysafeothers, or to suffer substantial
emotional distress.

Weapons: Carrying, possessing, ete.The violation of laws or ordinances prohibiting

the manufacture, sale, purchase, transportati@sgssion, concealment, or use of
firearms, cutting instruments, explosives, incenddevices, or other deadly weapons.
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Sex Offenses Definitions from the Uniform Crime Reprting Handbook
Sex Offenses — Forcible

Forcible fondling - The touching of the private body parts of anofhenson for the
purpose of sexual gratification, forcibly and/omaatst that person's will; or, not forcibly
or against the person's will where the victim isajpable of giving consent because of
his/her youth or because of his/her temporary ampaent mental incapacity.

Forcible rape - The violation of laws or ordinances prohibitifggtmanufacture, sale,
purchase, transportation, possession, concealaremse of firearms, cutting instruments,
explosives, incendiary devices, or other deadlypoea.

Forcible sex offenses Any sexual act directed against another perswjldly and/or
against that person's will; or not forcibly or agatithe person's will where the victim is
incapable of giving consent.

Forcible sodomy- Oral or anal sexual intercourse with another @erorcibly and/or
against that person's will; or not forcibly agaitret person's will where the victim is
incapable of giving consent because of his/hertyoutecause of his/her temporary or
permanent mental or physical incapacity.

Sexual assault with an object The use of an object or instrument to unlawfully
penetrate, however slightly, the genital or anaropg of the body of another person,
forcibly and/or against that person's will; or farcibly or against the person's will
where the victim is incapable of giving consentahese of his/her youth or because of
his/her temporary or permanent mental or physiuzdpacity.

Sex Offenses — Non-forcible

Incest— Non-forcible sexual intercourse between persdms ave related to each other
within the degrees wherein marriage is prohibitgdalw.

Non-forcible sex offenses Unlawful, non-forcible sexual intercourse.

Statutory rape — Non-forcible sexual intercourse with a person vgonder the
statutory age of consefft.

40
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APPENDIX B
Definitions

Actual notice - Actual awareness or direct notification of acfe fact or proceeding.
Actual notice occurs when an individual is dired¢tiyd about something
(http://www.nolo.com/dictionary/actual-notice-tetrtml).

Affirmed - In the practice of appellate courts, to affimudgment, decree, or order, is to
declare that it is valid and right, and must stasdendered below
(http://thelawdictionary.org/affirm/).

Cause of action- A specific legal claim for which a plaintiff Seecompensation. Each
cause of action is divided into discrete elemeadtsgf which must be proved to present a
winning case (http://www.nolo.com/dictionary/caugeaction-term.html).

Constructive notice- The legal fiction that a person or entity shodéve known, as a
reasonable person would have, even if they hawechal knowledge of it
(http://en.wikipedia.org/wiki/Constructive_notice).

Dismissed with prejudice- A dismissal with prejudice is dismissal of acas merits
after adjudication. The plaintiff is barred fromrging an action on the same claim.
Dismissal with prejudice is a final judgment and tase becomes res judicata on the
claims that were or could have been brought in it
(http://definitions.uslegal.com/d/dismissed-withejudice/).

Letter of the law - The strict and exact force of the language usedstatute, as
distinguished from the spirit, general purpose, polity of the statute (http://legal-
dictionary.thefreedictionary.com/letter+of+the+law)

Motion to Dismiss- Application by a defendant in a lawsuit or crivali prosecution
asking the judge to rule that the plaintiff (thetgavho filed the lawsuit) or the
prosecution has not and cannot prove its caserngys most often make this motion
after the plaintiff or prosecutor has presentedralevidence they have, but they can
make it at the end of the evidence presentatioéiare judgment or upon evidence
being presented that proves to the judge thateéfendant cannot lose
(http://dictionary.law.com/Default.aspx?selectedd9y
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Non-disclosure agreement A legal contract between at least two partied tutlines
confidential material, knowledge, or informatioratihe parties wish to share with one
another for certain purposes, but wish to restieciess to or by third parties. It is a
contract through which the parties agree not toldse information covered by the
agreement (http://en.wikipedia.org/wiki/Non-disalos_agreement).

Private right of action - The privilege of instituting a lawsuit arisingpfn a particular
transaction or state of facts, such as a suitishadased on a contract or a tort, a civil
wrong (http://legal-dictionary.thefreedictionarymeright+of+action).

Pro se - A party to a lawsuit who represents himselfi(artn propria persona) is
appearing in the case "pro se" (http://dictionary.com/Default.aspx?selected=1654).

Proximate cause- A proximate cause is one that is legally suéintito result in liability.
It is an act or omission that is considered in tawesult in a consequence, so that
liability can be imposed on the actor. It is thesathat directly produces an event
(http://definitions.uslegal.com/p/proximate-cause/)

Remand- An appeals court may remand a case to thecwiait for further action if it
reverses the judgment of the lower court (httpéAle
dictionary.thefreedictionary.com/remand).

Res judicata- A Latin term meaning "a thing decided". It is@mmon law doctrine

meant to prevent re-litigation of cases betweerstiiee parties regarding the same issues
and preserve the binding nature of the court'sst@ti Once a final judgment has been
reached in a lawsuit, subsequent judges who asepied with a suit that is identical to

or substantially the same as the earlier one wplyathe doctrine of res judicata to

uphold the effect of the first judgment. Res jadicdoes not prevent appeals to a higher
court (http://definitions.uslegal.com/r/res-judi@gt

Sovereign immunity - A legal principal making governmental bodies anabloyees
immune from being sued in their own courts withgovernmental consent. The
legislature can, and often does, carve out areasenthis immunity will be waived
(http://www.nolo.com/dictionary/sovereign-immunitgrm.html).

Spirit of the law - Refers to ideas that the creators of a partidala wanted to have
effect. It is the intent and purpose of the lawnmake framer of the Constitution, as
determined by a consideration of the whole contestteof
(http://definitions.uslegal.com/s/spirit-of-the-1§w
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Summary judgment - A court order ruling that no factual issues ramnta be tried and
therefore a cause of action or all causes of acti@ncomplaint can be decided upon
certain facts without trial. A summary judgmenbéased upon a motion by one of the
parties contending that all necessary factual ssve settled or so one-sided they need
not be tried. If itis unclear whether there isiable issue of fact in any cause of action,
then summary judgment must be denied as to thaeoafuaction. The theory behind the
summary judgment process is to eliminate the nedq settled factual issues and to
decide without trial one or more causes of actiothe complaint
(http://dictionary.law.com/Default.aspx?selecteda20
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APPENDIX C

Campus Crime Statistics

Table C.1 Campus Crime Statistics: 2010-2012

. Hate Crimes Hate Crimes Hate Crimes

Crime 2010 (2010) 2011 (2011) 2012 (2012)
Murder 33 0 33 0 31 0
Negligent Manslaughter 5 0 2 0 2 0
Forcible Sex Offenses 3613 7 4219 10 4837 9
Non-forcible Sex Offenses 69 0 68 0 74 0
Robbery 4468 21 4269 10 4396 13
Aggravated Assault 4586 38 4560 29 4664 28
Burglary 23912 12 21971 12 20486 10
Motor Vehicle Theft 6121 7 6168 2 5701 5
Arson 833 0 713 2 797 0
Bodily Injury 0 101 0 102 0 110
Larceny 0 24 0 23 0 47
Intimidation 0 339 0 343 0 327
Vandalism 0 624 0 400 0 402
lllegal Weapon Possession Arrests| 1926 0 1910 0 1902 0
Drug Arrests 26754 0 29788 0 30717 0
Liquor Law Violations Arrests 45302 0 46388 0 4170 0

http://ope.ed.gov/security/GetDownloadFile.aspx
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